Lib. 2. ‘Cgp. 3 Of Fealtie. Sect 91,

fee (which is a partition in law for that part) the fedffee fhall doe homage, for every tenant
E'l 2. E, 2. Avowrie 199, (2. in common fhall doe f{everall fervices. And it hath been adjudged [g] in our bookes, that if
o. Abr. 514. F, N. B. 135.)  the eldeft coparcener doe homage to the lotd, and afterward the younger fifter maketh a
feoffment in fee of her part, the lord fhall have homage for the part of the younger fifter, for
that which was zne bereditas, one inheritance by law, by the alienation, which is her a&, is
' (as hath beene {aid) divided and become in grofle, and the coparcenary defeated.
[4] 7. E. 4. 27. 28, 14. H. 4.  Butif tenant infeoffe divers men in fee joyntly, [/] allchefe jointenants fhall joyntly doe
3% 1. H. 5. grantg3. 31 E. their homage, and their fealty alfo. 55] It homage be due by the tenant, and he maketh a
¥ ‘“d‘E“ " re E feoffement in fee, the feoffor fhall not doe homage; becaufe albeir he is fuppofed to be tenant
é] 433 $3 9 15 B4 135 4y fome cafes, guant al'avowwrie, yet the feoffee 1s very tenant, and homage fhall ever be dons
3 by the very tenant, but that very tenant needeth not to be very tenant of the lund, and there-
fore the mefne becaufe he 1s very tenant to the lord paramount (though he be not tenant of the
land) fhall doe homage. And fo itis of the difleifee, and of tenant in taile, aftera feoffiment
in fee, for in that cafe the donee is very tenant to the donor,
[k] 22.E. 4. 23. If a tenant that holdeth by homage maketh a feoffinent in fee of part, [£] that feoffee thall
doe homage, andfo thall every feoffee of what part foever.
If there be two coparceners or jointenants of a feigniory, if the tenant doth homage and
[/] 3. E. 2. Avowrie 187. 13.H. fealty to oneof them, [/] he fhall be excufed againft the other.
4- 5+ 13- R. z.tit, Avowrie 89. [, mase be parcell of atenure, it is a prefumption that the tenure is by kn;ifhts fervice,

. 3. tit. Prefcript 8. PR . :
Is_fﬂf zg‘ Ef‘;_ mﬁg Iﬁt;;: i, unleffe the contrary be proved, but of itfelfe it maketh net knights fervice. = And yet by cuf-

43 (Poft 73. a.) tome the heire,of him that holds by homage onely may be in ward.
More fhall be faid of homage in the title of Homage Anceftrell (1).

CHAP. 2, Sect, g1.

Fealty.

EALTY in EALTY, idem YJEALTY is the fame
rench 1s feaul-

[2] Bra&. lib, 2. fol. 8o0. Brit- 2y, and is [«] derived eft _(1110(1 fidelitas ‘ thatﬁdeﬁz‘a‘f 1s in La-
;u: icg;t-{::iz‘i;tznz Mircor }2 the Jﬁ!:}ﬂ;m wod ¢z Latin. Et quant tine. And when a free-
ap. 3 ment. & de feait, ffps, or fdelitas. ' '

‘ . E, 2. tit, age. ank -
Seuse de 7. 5. 2. Gt Homage: ™ Fls 0o o Jranktenant ferra feal- holder doth fealty'to his
tie a fon feignior, 2/ lord, he fhal hold his right

'tﬁ’”ﬁﬂf- - )
freeholder, excelﬁviz tiendra fa maine dexter hand upon a booke, and

nant in frankalmoigne fur un lievre et dirra fhall fay thus, Know ye

'J: Braflon [ib. 2. fol. 8o. a. (halldoefealty. [ﬂAnd : . '
%rgt. fo, 173, ;"It.ta lib. 3. ¢a. 16, yet {fome tl?:lt are 1ot .1'/2‘?22.‘_, Cfa QJ/E’J‘ vous this m}r lOI‘d, that Ifha“ be

Littleton fo. 29. nu. 132. 40.E. tenants of any free- #2070 _fezgnior, que jeo a faithfull and true untoyou,

. 34 g H. 6. 43. 10. H. 6.13. , :
2B 1 o B 4o 1 21E. }1‘:’1: {Eilin‘ti‘}.zrfe“e‘g; vous ferra foyal et loy- and faith to you fhall beare
5 H. 7. 11, thall do foaltie y(z); alyet foy a vous portera for the lands which I

Bratton faith, Denullo des  tenements que jec claime to hold of you, and

tenemento, quod tenetnr - _
ad terminum, fit boma- clatme a tener de vous, “that I thall lﬂ-WfU“y doe to

ginm, fit tamen inde fi- of que lotalment a vous you the cuftomes and
dehgam _/E:cra:::eu;r;::. jgrra les cz_gﬂame; et _/ér- fervices, WhiCh 1 ought
Rue a vous iy queux faire a to do, at the termes af-

Jerra foial et toi- ., doy, as termes af- figned, fo help me God
aly Ge. et foy a Jfignes, ficome moy aide and his Saints; and he
vous portera ‘{""' Dicu et fes Sawnts ; et thall kifle the book. But
cenements QU Jeo  pafra lo lievre. Mes he fhall not kneele when
clasme a tener de genulera quant ¢/ he maketh his fealty, nor

z‘a - » » ]
‘UW‘; e ?“f: //37-/ [fait fealty, ne ferra tiel {hall make fuch humble
BERLATVOUSJETTG ~ hymble reverence, come reverence as is aforefaid in

les cuffomes et avant eft dit en homage. homage. [¢] Fealtic

Sfervices, &e.

(1) See Poft 100, b.~The ftatute of 13, Cha, 2, ¢, 24. which was made to free the fubject from the burthen of kuight's fer-
wice and the oppreffive conlequences of tenures iy capite, amongft other provifions wholly dlﬁ:hnrgcg all tenuwres from the in-
cident of homage ; not becanfe homage itfelf was any grievance, but becaufe, though not whelly, yet it was more properly an in-
cident to knight's fervice, which the ftatute abolifhes,  But whillt homage continued, it was iar from being 1 mere ceremony,
for the performanceof it, where it was due, materinlly concerned both lord and tenant in point of smrerefl and advantage.
To the lord it was of confequence, becaule till he had received homage from the heir he was not intitled to the wardthip of
him and of his land § unlefs the lord had the feignory for life or years only, in which cafe he could not take homage and therefore
was allowed wardhip without. Dominns (ns Magna Charta exprefles it) non habeat cnflodiam ejus, nec terre fua, nurr?uam homagium
eeperit y which words it is faid import, not that the lord could not have the wardfhip of the heir unlefs be had'actually received ho-
mage from the anceftor, but only that hie could not have it till it was received from the heir. See 9. H.3. cap. 3. and 2. Infl. o,
'To the tenant the homnage was fcarce of lefs importance 3 for antiently cvery kind of homage when received, but not bhefore,bound
the lord to acquittnl or warranty, that is both to keep the tenant free from diftrefs entny or other moleflation for fervices due to
the lords pnramount,; and to defend his title to the land againft all others 3 though in fublequent times this imll:licntinn of ac-
quittal and warranty became peculinr to homage auncgfirel. See Poft fol.1o0. naror.a. 2. Inftaa, Such being the elieét of homage,
it was neceflary to provide the means of compelling the tenant to do and the lord to receive it 3 and nccnrdm};ly'nur law pavethe
mmed‘v by difirefs for the ﬁrmcr purpole, nnd the writ de capiends homagio for the latter, Polt 1oz, n, 2. uﬂ.. 11 l~lu-.yt:vcr
when it was {ettled, that implied ucquittufnnd warranty were only incident to homage auncefivel, the writ de capiendo homagio fell
jnto difufe; for it did not lie in the cnfe of other homage, the.renfon of the lnw, which gnve it tothe tenant that he might in-
title himfelf to ncquittal and warranty, having cenfed with refpeét to that, and homage aunceflrel heing very rare, if not entire-
by worn out, in the time of lord Coke, Sece 2. Inft, y3.==See I‘urthcl' on the effedt of homage in Littlet, par Hounrd v, 1.9, 519,
Mad, Baron. Angl. 269, and 8ulliv, Let. 128, particularly the latter book.  See allo s to homage in general, Spelm, Gloll. voc,
Hominium, and Du Frefn, Glofl, voc. Hominium et Vaffalaticum and Polt 68, b.—(2) Tenant at will hould be ndded to the excep-
tion. SeePolt 9y, Alfo according to g, H. 5. 32, and 10, H. 6. v3. tenant for years io not compeliable to dofealy 3 but Lit-
tleton fe&t, 133, is exprefsly with lord Coke, See too the other authoritics cited in the margin and an oblervation on the o,

H. 6, 14. in Kitch. on Courts ed. 1493, fo. 131, 1,

-
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tify Mr, Selden in oblerving, that fome ufe of fiefs may very properly be referred to the time of Alexander Soverus, But tha
opinion,
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Lib. 2. Of Fealtie, Sect. 92, 93, 94« 68

[¢] Fealtic:1s & part of hoiﬁagé (1), for all the words of fealtie are comprehended within ho- [¢] Mirror cap. 3. de fer. & de
mage (2), and thereforé fealtie is 1ncident to-homage, fealtie. (4. Cu.Bs. b.)

Sicome oy aide diew.  As homidge is.the more honourable fervice, fo fealfy 13 a
fevvice more acred, becaule he-is fivorne thereunto. And. the reafon wherefore the tenant
's not fworne in doing his homage to his lord 1s, for that no fubject is fworne to another {ubject
to become his man of life and member butto the king enely, and that is called the oath ofal-
Jegeance or homagiuny ligenm (3). And thofe words for that purpofe are omitted out of fealtie,
which is to be é’qne upon oath, And Litletori faid wel (when, a. frecholder doth fealtie) ; (7. Co. Calvin’s cafe.)
[4] for the fealticof hm, that holdeth in villenage, differeth from the fealtie of the freeholder, [d) Stat de 17. E. 2. tit. Hoé
Tor the villeine holding his right hand upon the booke fhall fay thus to his lord, Hear youmy %1% le Abriggment.
lord A. that I A, B. from this da forward fhall be to you true. and faithful, and fhall owe you
fealtie for the land that 1 hold of you in villenage, and fhall be juftified by you in bodie and &
goods, fo helpme God, &c. as.by the at (4) appeareth. | |

7

Sect. 93.

T gr(zzg;zd dr- ND there 1is great B‘RACTON Iib. 2. fo; 80. Bradon lib. 2. fo. 8. 21. E. 4
’ faith thus: Sciendum 7-3cc. 2. E. 3. 10 32 H. 6,
verfitie y ad per

dl—VBFﬁtle bee- e/t yuﬂd non per procuratores 23. 9. Co. 76.

enter jﬁ’d_/t‘?ﬂ.f d.ﬂ’ fea[— tweene the doing of e per literas fieri goterit ho-
170 of de homage s car fealty, and of homage; 727%™} Jedin_piopria_ per-
i€ g 2 Y’ g ? ﬁma, tam domini quan tenen-

homage ne poit efire for homage cannot be s, capi debet et<fieri.
fait forfque al fesgnior  done to any but to the  Mes le fenefchal;c. [] Vid. For the fignification

. e 5T f Senefchal and Bailife Se&, 73.
meme; mes le fenefchal lord Himfelfe ; but the o bailife poet pren- of Senctehal nd Bailife e 73
de court le feignior, ou fteward of the lord’s der fealtie. This is fo

bailife, ~puit pren- court, or bailife, may ¢yident, as it needeth no ex-

. . lanation,
der fealtie pur le take fealty for the P
feignaor. lord.
SeCt. 93 s
TEM tenant a [.SO tenant for terme I?:IE te;‘.‘ﬂ“l".’m!ﬂ 0. Co, 76.
terme de vie fer- of life fhall doe feal- berfon ;ﬂebe;?;,{f he

'1".{2 ﬁd/tfé’, el uncore tie, and YEt he fhall not muft be fworne unto
. - it, and no man can
ilne ferrahomage. Et doe homage. And divers g e by the common

divers autres dZ'TJE?ﬁ- other diveriities there be be- 1aw by attorney or
ties y Jont perenter tweene homage and fealty. proctor. (5)

homage et fealtie.

Sect. 94.

JTEM  home  poit ALSO a man may HIS is cvident and
. (ee B appeareth before ; and
verr 15, E. 3 ¢ 1M I§. KL 3o jf lords knew what be-

coment home ¢f fa how a man and his nefit they may reape by re.
ceiving of homage and fe-

ﬂme ﬁﬁ’f‘aﬂt /‘!gmﬂge wife thall doe homage alty, they would not neg-

et fealtie en common and fealty in the com- lect them; [e] for by the req [
ceiving of either of them,itis ajcafe.

. . & . 17, £74.73, L)
banke, que l‘ﬂ ""/Eﬁiﬁt 1nO.I1 Place’ Wh}Cﬁ 18 fifficient feifin of all manner 1B B e .
devant en tenure de written before inthe of fervices, as by the words ||, YIS AN

homage. tenure of homage. ” [f] of either of them appear- /. f{%‘\d%ﬂ%%ﬁ}/;{a{

th(B). Now if 1t be demand- 738,
cd, =

(1) In fome countries on the continent of Europe homage and fealty are blended together fo as to form one engagement,
beine fointire that one cannot be without the other ; and therefore foreign jurifts frequently confider them as [ynonymous, But
lord Coke, notwithftanding his faying, that fealty is a part of homage, apparently doth not mean to confound them ; for
in our law, whilit botk continued, they were in fome refpe& diftinét, and though fealty was an incident to homa e and ought
always to have accom anicd it, yet fealty, as lord Coke himfelf tells us, might be by itfelf, being fometimes done where homage
was not due and would have been improper, andin the two next (c€tions Littleton Rrongly marks the difterence between tﬁc
two. In fhort by ourlaw homage was infeparable from fealty, but fealty was not (o from homage. See ante 67, b. Poft 15e.
b. 1e1. a. and Wright's Ten. gg. note (o) and Du Freh. Glofi, voc, FHominium ¢t Fidelitas.—(2) ‘This 13 not ftriftly accurate;
for the worda So help me God and the fainis, which conftitute the oath and are therefore of the eflence of fealty were not compre-
hended in the form of homage, nor were the words I svill lanyfully do to you the cufloms and feravices avhich onght to do 1o you at
the tevms affigned. Another difference between the two in point of expreflion was, that the perfon doing fealty did not fay, 1 be-
come your man, words fo fignificant of the nature of the engngement hi;_ homage. Alfo in fealty thereis not any exception of
faith to the king or other lords, which feeming to be intended as a qualification of the peculiar words of homage, I lecome your
man, nmight perhaps on that account be thought unneceflary in fealty.——(3) See ante 6. a. and note 1. in 66, b, and Polt n, 1,
i 68, b.owIn note 1. of 66. b, it is obferved, that it doth not appear by the extract from the record of the bithop of Excter's
cafe, what punithment was infliéted on the bithop for receiving homage without the exception of faith to the king. But this
was a miftake, for the extraét mentions the (uit to have been for 10,000, and fo Dr, Sullivan {tntes it to have been 5 though in
his book no nuthority is vouched. See Sulliv, Ledh 329, It is obfervable, that there is n want of reference to authorities through
the whole of the fame ingenious! book § a deficiency very much to be lamented, as it renders that work, which is particularly
viluable for the copioufnefs of the author's hiftorical dedutions in refpedt to ficfs, much lefs ufeful than it would otherwile
be.wu(4) Seethe noteon this fuppoled fiatute in 67. b.ante.—(s) Vid. feally done by attorngy. Patricius de Graham miles regie
Scotim facramentum fidelitatis fecit regiAnglire in nomine ipfius regis Scotie fro omnibus tervis de Penreth Tindal et Sourby.
Parl, I, 1. 147, Hol. MSS.=This amongft usis afingular inflance of fealty by attorney, and certainly By our law waa an irres
gulnrity 4 foreven in Brafton's time, hnmnfgc could not be done by atrorney, nnd much lefs could an oath be tnken in that
way, 8ce ﬁ:{)ra. However in fome countries they are not fo ftriét, particatarly in Frange, where both homage amd fealty
may be done by proxy, If the lord gives his confent, and by the cultom of fome of the Fred@h provinces without,  See tit. Foy
¢! Homage in Donil. Nouvel, Decil. eme(0Y Vid, that feifin of feally doth not cflop the tenant from traveyfing the feifin of other ﬁr'ufcﬁ.‘
4t. B.q. 28, g0. John Lillhurne's cafe. Hal, MSS,  bee further as to the :ulvmltngcuipccruing {rom the receiving of homage and

talty, ante 67, b, and Polt ga. n, and b, and note g, in 68, b,
||| st e gt - R '—H—I—H——-'_'r-"'-‘_'—'—""_ﬂ_f"""—"-

dpinion, which feeins to have the molt probnbillly and is adapted by the gencrality of the belt writers, purtictilarly'tliof&.lof
! the

. Co. 8, & g. Co. Bevil'¢
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Cap._ e

what difference 1s betweene
the oath of fealtie, when it is
done to the king in refpect of
atenure, and the oath which
everie {ubjeét ought to take
in refpect of his allegeance,
Littleton here f{etteth downe
‘the oath of fealtie. Now the
[¢] oath of allegeance 13 thus,

Lab 2.

[¢] Brit. ca, 29. Calvin’s caft
7. Co. 6. b. 12. H. 7,18,

Lambert 1%.

Of Echagc:.'

Plus ferra dit de
fealtie en le tenure en
Jocage, et en le tenure
en _frankalmoigne, et

en le tenure per lio-
mage aunceflrel.

Sect. 9.

More fhall be faid
of fealtie in the te-
nure in {ocage, and in
frankealmoigne, and in

the tenure by horhage
aunceftrell.

you fhall {fweare, &c. (1) Then 1t maybe demanded, where and when isthis oath to be taken,
and it is anfwered, that whofoever 1s above the age of twelve yeares, is to be fivorne in the
tourne, unlefle he be within forne leet, and then in the leet (2) : and Ireade amongft the lawes of

Saint Edward( 3), Quod hanc legem invenit Arthurus, qui quondam fuit inclitiffimus rexBritawnornm,

et 1ta confolidavit et confederavit regnum Britanniz univerfum femper in unem. Hujus legis au-
thoritate expulit Arthurus preediétus Saracenos et inimicos & regno.  Lex enim ifta diu fopita fuit et
Sepultay donec Eadgarus rex Anglorum excitavity of erexit in lucem, et illam per totum regnum obfer-
71 precipit, Which law in fome manner is obferved at this day(4). Butto returne toLittleton(s).

Il - i,

—

[a] Mir. ca. 1. felt. 4. Brit. fo.

Iﬁlnn &cC, Ockam Eﬂp. Ql_ld ﬁt Escuagel [ﬂ] In Ln_
fcutagivm, (F. N, B. 83. C. 2. tie Scutagium (id off)

Ro, Abr. 507, 4. Inft. 192 Poft Sérwitium fiuti, fervice of the
37. a. 106. b.) fhield, Hereby it appeareth
that right interpretations and
etymologies are neceffary : for,
ad redle docendum oportet pri-
Munt inquirere nOMindG, quic
rerum cognitio @& nomMiniOus re-

" rum depen del

Nomina fi nefeis, perit cogni-

P ﬁ 6. bl « do ‘o)
(Polt 3 177 %) NLLO rorunn,

And herewith agreeth that
which 1s faid, Primo excuti-
enda ¢ft werbi wisy ne fermonis
witio obffructur oratio, five lex
_ﬁﬂ.e (Irgfﬁufﬂffi.
Scutwm in French is Efcre,
and thercof commeth the /-
cuery (1) Scutifery, which we
l’b] Bra&. li. 2. fo. 36, ».  Flet. ufually call Armiver. [4] OF
i 3o ca. 14e Ockam bl fupra, ¢),ic Bracton faith, Jtem fou-
27- All. 520 31. AR 33, tagium dicitur, guod talis pree-

Satio pertinet ad feutum, quod
affumitur ad ferovitinm mili-
tare. And Fleta faith, Sune
quacdam [fervitia forinfeca, of
dici paffint segaliay, que ad
frutnm graflantnry ot inde ha-
hemus _/war{gfnm, ¢t ratione
Jeuti pro feodo militars refuta-
tur + okl Ockam faith, Hee
itague fumma, quia nomine fiv-
torum folwitur, feutagivm nune

cupatur (7).

(Poft 74. b.)

>

S i

Efcuage.

SCUAGE ef

appell en La-
fine Scutaglum, ce-
flafcavorr, Servitium
{cut1. Et t1el tenant,
qui tient fa terre per
efcuage, tient per fer-
vice de chivaler. Ef
auxy 1/ eft commune-
ment dit, que afcun
tient per un fee de fer-
vice de chivaler, et
afcun per le moity
dun fee de [ervice de
chivaler, Gc. Et il ef?
dit, que quant le roy
Jace voyage royal en
Efcoce pur fubduer
les  Scotes, donques
i, que tient per un
Jee, de  fervice de
c/u'g%:/fr, covient ¢llre
oy le roy per 40
Jouts, bien et covena-
blement array pur le
guerre. Lt celuy, que
tient fa terre ‘per le

CHAP. 3 Sect, 95- (6)

SCUAGE 1is called

in Latine Scutag:-
um, that is, lervice of
the thield; and that
tenant, which holdeth
his land by efcuage,
holdeth by knights
fervice. And alfo it is
commonly faid, That
fome hold by the fer-
vice of one knight’s
fee, and fome by the
halfe of a knight’s
fee. And it 1s fayd,
That when the king
makes a voyage royall
into Scotland to {ub-
due the Scots, then he,
which holdeth by the
fervice of one knight’s
fece, ought to be with
the king fortic dayes,
well and conveniently
arrayed for the war,
And he, which hol-
deth his land by the
moitic of a knight’s
moity

(3) The form of the olf oath of allegiance may be feen in the books cited in the margin 3 but it has besn changed by feveral

flatutes made lince the revolutionyand thefe imlu_lgc ¢
Burn's Juftice tit. Oaths and Com. Dig, tit, Allegiance,
differtation on the old oath of allegiance, in which

uakers with figninga declaration of fidelity inilead of taking the oath, See
In lord Hale's Hiltory of the Pleas of the Crown, thereis a very learned
1is Jordthip explatns how it differs from the oath of tealty to the king by

reafon of tenure,  He allo difcouries largely on the fubject of homage, and points out the feveral diltinétions between Joma-
gium fimplex, homagivm ligenm, and hgnagivm mixtum,  See 1, Hal, Hifl. P C, 61, to 75, This curions part of lord Hale's wor ks
did not occur, till it was too Inte to give the benefit of it to the notes in the chapter of Homapge.—(2) How the taking of the
oaths of allegiance is regulated by modern ftatutes, fee Com. Dig, ut, Allegiance and Burn's Juft, tit, Oaths.—=(1) As to the laws
of Edward the Confelfor, the authenticity of thofe in print is controverted by the famous Dr, Hickes, See Hick. Thefaur.
Ling, Septentrion, Dillert. Epift. gso=—(4) Mr. Lambard, who publithed the firfl edition of the Anglo-Saxon Laws, informs
,é:/,w-v'r‘hh reader, that thofe called Edward the Confeflor's were printed from two manuferipts, and that one of them was very an-
/4 4 cient, but the other not fo old § and it appears, that this drange tale, abont king Arthur's confolidating the whole ifland of Bri-
tain into one Ringdom, was not in the more ancient manufeript.  See Lainb, Archalonom. vagq, o, A learned writer on Bri.

tifh antiquities, who appears to have taken great paina to point out the veal tranfaétions of Arthur, though a warm advocate
for great pare of his hiftory, doth not profels 1o vouch for this tradition concerning bim.  See Whitak, Manchett, 4to ed. v.

- Toph 31pem(5) The law with refpect to fealty continues the fame as when lord Coke wrotey for it is not varied as I apprehend
by the 12, Ch. a, ¢, 24, orany otber Ratute mpde fince his time.  But it is no longer the praétice to exnét the performance of
fealty, In the cafe of copyholders, itis hecomen thing of courfe on admitting them to enter a refpite of fenlty 3 but wich re.
lijwtit to fuch as held by other tenures, it is never thought of, However it may not be smifa to remember, that the title to
calty (il remains y that it isgdue from all tennnts except tennate by franknlmoigne and (ich ne hold at will or by fuf.
ferancey, and if required mult hflrerared on every change of the lovd, it diflering in thhs refpeét from homage, which excephe
in fpecinl cnfesis only due once y 1hat the receiving ol it s at lealt attended with the ndvantage of preferving the memorytof
' tenures, which though perhapg (ufliciently denein the cale of copyholds by the ndmittances and by the payment of ines any

/a rpuf-“'
Wl bpbn. -
¥

f

quit-rents and continunl render of other Yervices, may be very neceflury in cnfes, where fealty is the only fervice due and Lith-
ly, that the law for compelling the performance of lealty hna provided the remedy by difirefs, which in an infeparable incidont
to nll fervieos due by rennre, and in the cale of fealty cannot, asitis wid, he execflve. Sceante 68, a.and Polt 1oy, biay, m)y,
151, b, nnd Kateh, ed. 1{01. fo. 70. by and aqr, by a, Indt. 17, and 4. Co. 8,1, Gea further as to fealiy, Sulliv, Ledt. 68, wherellie
ontly of I'enlt[v is learnedly commented upon, and the words fidelitas et fucramentum in the Gloil. by Spehman and Do Freing
(6} Mr. Madox in his Baron, Angl, sa9, animadvarts upon this fe€lion of Littleton § ns to which (ce note n, a, of 64. n, alits

« and the note at the end of this chapter of gloungse Polt 44, Dome (7). In o former place, n doubt is exprefled as to the book Ly
. - ‘ Ockam

nationy, which in the fourth and
fifth
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Lib. 2. Of Efcuage. Sect. g5. 69
moitie dun jfee de fee, ought to be with  [c] Ef tiel tenant (<)M cap. 1 el 3
chivaler, covient effe the king twentiedayes; que tient fon terre per -

oue le roy per 20 and he which holdeth ¢fcuage 1rent per fer-

jours s et i/, que tient his land by the fourth wice de chivaler. (a1 For (412 E. 4. 8.b.10. E 5. &-

o per le quart vpart of a knight’s fee, as fealty is incident to ho- vowry :94.26. H. 8. 1. a. 2-.E.
ﬁﬂ rery Pe 9 P g ’ mage, 0 humnge and kmghts 1. Per quae fervic. 11, 43. E. 3.

?‘”’f dun ﬁe de chi- Ought to be with the fervice be incident to efcuage, &o F. N. B. 83. 34.

» . . " II ﬁ.. : ()
valer, covient effe oue king ten dayes ; and {o and l{g}’ the gr{z;mil of li;en;- (4. Inft x92.)
. PP ces cfcuage pafleth with the
Je roy per 10 jours; et he that hath more, 5 lovery. temure by cf.

?ffﬂt gue P/ZAIZ.J', P/Z(I-J', IMore, and he that hath cuage 1s a tenure by kmghts

' 1715, efle, | {e. fervice ; but every tenant
el que meins me | ¢ that holdeth by knights fer. (Poft. 82. b.)

vice, holdeth not by efcuage, as fhall be faid hereafter(1). But note here the wifedome of an-
tiquity, [e] avult enim princcps, donefiicos é{rzam Sipendiarios bellicis apponere cafibus, that 1s, [.] Lib. rub,
ro be ferved in his warres by his owne {ubjelts, rather then by ftipendary forainers.

Ufz_](ﬁ’ﬁ' dé’_/f’r‘mfﬁ’ de chivaler. [ £] ‘There is great diverfity of opinions concern- [ f]g. Co. 123. in Lowe’s cafe.
ing the coutents of a knight’s fqe, that is, how much land goeth to the livelyhood of a
knight, For fome fay thata knight's fee confifteth of eight hides, and every hide contamn-
eth an hundred acres, and fo a knight’s fec fhould containe 8co acres. Others fay, that a
knight’s fcc containeth 680 acres.  Others fay, that an oxgange of land containeth 15 acres,
and eight oxgangs make a plowland ; by which account a plowland containcs 120 acres; and
that wirgata terrae, or a yard land, containeth zoacres. But I hold, that a knight’s fee, an hide |
or plowland, a yardland or oxgange of land, doe not containe any certaine number of acres (2) ; V{‘jf 7. Co. 33. 34. Nevil's cafe,
but a knight’s fee is properly to be efteemed according to the qualitie, and not according to (Sid. 228.)
the quantity of the land, that is to fay,by the value, and not by the content (5). And theretore
itis very true, which Mafter Camden in his Britannia page 136. {aith, @iz Subfequenti atate
cx cwg/’u' ut coll’gitur falli fucrunt cyuites, e, And antiquity thought, that twenty pound land
was fufficient to maintaine the degree of a knight, as appeareth in the ancient treatife De mods

f )

tenendi Parlicnentuem(4) tempore regls Edw, filii regisE theldredi,where 1t appeareth that comita- fpriidoa  AYEp,,
- . . ) " aTr » . - ""-'::r‘ b -
ius (to WiIt) uh c:n'ledome_z_rrm at ex mg;nu feodss unius militis, quolibet feodo computatv ad ,z jff‘;_,,;'_,,:'p*f trris A _,_;_g_,-;-r% /
. ’ * 1 . ; - ’ . - '-“—-‘_“H“ r‘w' M , . aTer @ ‘11 . . . ll—r-q - - r - - .
wiginti libratas ; baronia conftat e 13 frodis, ¢f 3 parte unins frodi militis (5)Jecundium computatio- 7.0 4 e st pud pan FH5 AL E

nem preedictam ; unum feodum milites conflat ex terris ad walentiam 20!,  Which antiquity I cite, e e £ A _
for that it concurreth with the ac of parliament, anno 1. E. 2. de militibns (6) ; by which a&t 7EF*— 72 J'L?'f,,;i} f’;lr;i- 7. J’ )
Cenfus militaris the ftate of a knight1s meafured by the value of xx pound per annum, and not by //,5,:',4:,,-;7. ' /J&?ﬂ"}‘fwi/gﬁ%"/ bl 7 .
any certalnc content of acres ; and with this agreeth the {tatute of }U. . Cap. 35, and ¥, N, B, Nlres st L1 /?A:/f"-/

fol. 8 2. where twenty pound of land in focage s put in equipage of a knight’s {ce ; and thus 13 /? o - St "Jé‘g'%&
the mott reafonable eflimate, for one acre may be better than many others, {o as he, which hath - Jﬁfﬂ* V% ‘1"’%‘5 by R
630 or 800 acres of fome barren land, had not according to the ancient azcount a fufficient re~ 272+ f;’,_':f‘--z__g;-;:'! . T A
venue to maintaine the degree of a knight, and he, which had alefle number of acres of fome d - .
land of the value of xx pound per anuum, had a futlicient livelihood in thofe daics for the main- (2, Re. Abr, 515, <16, F.N. B.

tenance of a knight (7). So antiquity thought that 500 markes of land per «nnum was a com- 82,¢ )
; petent livelihood for a baron, and 400 puuna per annumy ad fufiincadun nomen et onus of an
i earle, and of latc time 8oo markes per anann of a marquefie, and $oo pound per aunums

"of a duke; fo that their yearly revenue was eftimated by the value and not by the content. 24/
And one plow land, carwcata terree, or a hide of land, bida terre, (which isall one)isnot of e aws . 5. ﬁM ¢ ’

And et ALt o il 4 Clr ﬂ‘/%.zzg_

any certain content, butas much as a plough can by courle of hufbandry plow 1n a yeare. : _ - ST
therewith agrecth Lambert werdo Hide. And a plowland may containe a meiluage, wood, mea- £ %‘;ﬁr at ra..-f_/ #/ /&ﬁw A~
dow, and palture, becaufe that by them the plowmen and the cattell belonging to the plow are | Lo o Frdy o

mantained. Pide Temps Ko 1. nit, Bricfe 800. 4. E. 3. 47. P1, Com.in Hill and Grange’s cafe,
fol. 168. Vide 6.E. 7. tol.g2.and 39. H.6.8.a, And venerable Beda calleth a plowland familian:
a family ; becaule it containeth neceflary things for the maintenance of a family, And Prijotwell
faith in 35. H. 6. fol. 2g. that a plow may till more land i a ycare 1 one country than inanother;
wnd therefore it ftands with realon, that a plowland fhould be leffe in one place than i an-
other. 41.E.3tit. Fine 40, and 13 L5, 3. Fine 67. A fine fhall not be received de wna wirgatate -
ree lor the uncertainty, vide 39. H. 6. 8, Butan acre of land 1s certaine by the flatute de terris
menfurandss. Note allo (reader) that cvery plowland of ancient time was of theycarcly value of
five nobles per aunnm, and this was the living of a plowman or yeoman; and ex dwodecim 7
carucatis conflabat wnnm frodum militis, which amount to ‘2o pound per annwm. And this
you may feec Termino pafch. anno 3. iy 1o Goram Rogero de Seyton ef fociis fuls gufliciariis apud _
Weftm. S
Ockam to which lord Coke {u frequently refers. See ante 58, note 2. But on looking into the Dialogue of the Exchequer I find
the pallage here artributed ro Ockam werbatim in the chapter guid fit feutagium, which lord Coke him{elfcites a little above in this
page; from which it {eems very plain, that by Ockam's book lord Coke means that Dialogue, Mr. Madox, who firlt publifhed w
the Dialoguc ot the Exchequer, thinks, that it was wiitten or finifbed foon after the 24th year of Hen. 2. and that, Richard .. e e /C/
bifhop of London, and fon of Nigell, who was bifhop of fily and treafurer to Hen.r, was the author; and thisopinion he fupports, /x:; g n;i..-:-:, A y
with his ufual learning and accuracy, . S¢e Diflertat, Epilt, ad fin. Mad, Hit, Exch. What was lord Coke's realon for ate /7% .;»-J,J';u..-'f.--- 2.6,
tributing this dialogue to Ockam, it isnot ealy to guefs.—Note, that there feems to be great confufion s molt books, when - j -
the Black Book the Red Book nnd the Dialopue of the Exchequer are mentioned 5 and this proceeds from the want of a fettled dif-
tindhion between the three,  Lven hithop Nicholion, to whole labours all who fiudy eitherour hiftory orthe antiquitics of our
laws are fo greatly indebted, exprefles himfelf with inaccuriacy on the fubject of thefec three books. He writes, asif he took
the Black Book Elmiitht:.‘ Dialegne o be the famey for writing o }hﬂ ﬁ:}rmcl&l}c fn{‘g, {Wr'.l ﬂ‘j’«’;’i_‘r{{ﬂx. '-'.Itj_frla has *Ff"b;rw i a fﬂﬁ?‘t‘c‘? edition /éd W/_ﬂ%,pw/;
. . ‘ ¥ 'c, " . i L) X T . of § PO § B '
of this treatife,is of opinion that Richard Nigelli filins, &c, was the author. Nicholl. Engl. Fhlvtor, Libe. 2d ed, p.avg. Dut thisis a fiié""’"‘? )
737/

mifconception of Mr. Madox’s words, the fum of his nccount being, that the Dialegne 1s hoth in the Redand Black Book, but iy /"" -,
only.a part of each, and thar, though Alexander de Swereford was compiler of the Red Book, not he, but Richard fon of Nijel g/ o/ / poha-ed

was nuthor of the Dicligue, As to the name of the compiler of the Black-Book, Mr. Madox 18 wholly filent. Anotherthing pro- 2% cAie j}r)“ﬁ’—-‘
per to mention is,thatat feems uncertain whether the Black and Red Book are not in point of contents the fame. Mr. Hearney 23, 7, 4,})74*#5'/5'2-./
Mo 0113

who firlt publifhed a copy of the Black-Book thinks, that they partly difter _:uul partly agree in their contents, but he doth not write /4. /4. V-
nite pofitively, or Yrctcnd to fuy, that he had feen the two originals in the exchequer. Hearo. Lib. Ng. edo 1771, Priet. 1y, e o LA LAY
j\stn Mpe, Madox, heisfilent on the {ubjed, A gty $-7 CAA AL 50 ) arm, V/II:K"IX-
T Sfiells of Doneafe

(1) S=¢ as to this Poft 82. be~(2) T, 21. E. 1. Rot, 26, Ebor., coram regec. LFicht acres make an oxgang in
ter, e fol g0 a4 Vo Seld. Tut Hono pavs woco g0 foae i Cranficld 48 acres make a yard-land and 4 yard-lanids make a hide
Jo that oxgane yard-land and hide or plough land are altorether uncertain according to the divverfity of places. Hal, MES,—8ee further
infra and allvante g a. and note 1, there.  Tndol. 5 lord Hale gives the following note on the uncertainty of the word ox-.
gang—Breve de una bovata mavilei is ifl, 13, B, 4. Briefe 243, Hal, MSS,  See snfra a like cale ns to the uncertainty of a;r-
sala~{1) Mr. Selden infitts, thata kaight's fce was eflimable, neither by the value nor the quantity of the land, but by the
fervices or number of knights referved. deld, Tit, Hon. ad ed, part 2. ¢, g, I 26.=(4) See a note on this treatife Polt 69, b,
() ‘This notion of there heing a cevtn number of knights fees inan catldom and barony is controverted by Mr. Seiden § and
he cites inftances of earldoms nnd baronies with alefs ag well ns with a greater number than lord Colce mentions, Seld. "Lit.Hon,
ad ed, pt a.¢o g, L 26,—(6) Lord Coke in CIves, BT 3, a7 iius, ThougmenTred a Itatate, was
only o writ granted by the king in the time of parliament and therefore entred ufrm:m':l.-:.lnlt.593.#(7}1\10“‘1 quond preceptum
de milicibus fnciendis variatim fe habet cenfus comniunis militariss  Omaces lalci qui tenent integrum feodum militis fiant mis

liten

bl i P B e e ————

and filth centurics over-run the weltern part of the Roman empive, and at leagth out of its ruing formed the principal of the
n various
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Weft, Ebor. Ros 10, Radulplbus dé Normanville petens in brevi de med'o yuekiinr contrae Luclaw dy
Kyme, yzzad cun zpﬁz tencat de (pfo duas careftalas terre in Cam}{g'ﬁmu per bomagiuin et Jervitinm
militare, unde duodecim caruncaise terve faciunt unum feodnm militis pro omn? forvitio, ipfa diflvinyie

ipfum ad faciendam fellam ad o riam fuam de Thorneton in Craven, e (1),
~ And it is to be obferved, that the reliefe of a knight and all above him which benoble, is the

Poft, 76. 2. $3. b, _ ¢ of a > ;
( | 7 3:5.) f:ourth part of their yearly revenue, as of a knight five pound, which 1s the fourth part of 20
pound, So HMQ_{{{:@H conftat cx V3 feodis_militum et de 3 parte wnins feodi militic, which a.

mount to” 466 markes, and therefore his reliefe is the fourth part of this, @iz, 106 ndrkes s
and an earledome confifts of twenty knightsTees, which amount to 400 pounmg before
1t ap earcth by the {aid ancient record de modv tencnd; ﬁnrﬁamc{ﬂﬂm, {5c(2).) and thererore his
reliefe is 100 pound. And this.alfo afpeareth by the ftatute of Magna Churta, cup, 2. and by
the equity of this itatute, infomuch as.a marquifdome, which confitts or the revenue of twe
baronies which amount to 8oo murkes, fhall pay according to thut jult proportion tor hia
reliefe 200 markes; and becaufe a dukedome contits of the revenues of two earledomes, e/,
800 pound per annwm, a duke fhall pay 200 for a reliete, which 15 alf the fourth purt of his
revenue ; and with this agree the records of the bxchequer, |

Note (reader) atthe time ol the making of the ftatute of Magna Charta g, H, 3. there
was not any duke, marquefle, or vicount in Ingland, and therctore the ftatute could not
make mention of them, and Edward the eldeft fonne of king E. 3. called the Black Prince
was the firlt duke in England after the €onquett, and Robert carle of Qxtord in the reigns
of R, 2. was the firft marquefle, Sic enim inter vrétines Aunglice in fua Britannia teflaiur Cam-
den wbi fupra.  Et titwlus Marchionis ferins ad nosdezvenit, nec ante R. 2. tempora cvigname dela-
tuss flle enim Robertwm Fere Qxoniae comitem delicias fuas primem Marchionem Dbl Jofiy -
vity merumgque erat bonoris nomen. Heee ille. And belove the reigne of I, 6. there was not any
vifcount. Sic enim idem anthor ubi fupra gifforite Pofl comites viceconiites  ordine Seqrnnti o
Vifcounts nos wocamus. Heac wetus oficit fed nowa dignitatis appellatioy ot 1. 0. tempore ad o
primum andita. Heee ille.  Et dominus de Bello monte was the firfl vifcount created by hing H.
6. FideCafiancun in gloria mundi parte 4, confid, 5g. that this dignity ot a vifeuunt is of great
antiquity in other realmes.

Bratton lib, 2, 36,  Item funt queedam feraitia, que dicuptnr fociufeca, graesis funt in cxria
df‘)‘l’.«gﬂ&mmnﬂr £A p?'fﬂfr ct nominata, of (e advo dice po HH!_/EH*!{J/['; (dy it pertinen! add ol it i -
gemy ¢f 7on ad dominum c'npz'mfrm, ?:.f/z' Cr L Frofrea pel _/qu: 2 0f F 10y Jaerit i /.;-,-.-;-;;.-‘{,? —rol u _i,;{
cum pro fervitio fuo futisfecerit domine regiy Se.

7- E. 3.20. 11, H. 4. 7. F. N. Vﬁyﬂgé’ .RO}/(I/- A voyage royall is not onely, when the hing himfelfe gocth to
fgzg lésfglffgjf_lf; ;312 warre, as Litt}etoll here ﬁ-li‘th, bu*t allo when s lit:!.nufz:!.nt Or _th:pu‘t:: u{' his liuut?mut go=
R. 2. Prote@ion 46. 19. R. 2. eth, And 'fvlmt {hall bc'ﬁu‘d 4 vayage royall flall te adjudged tlus cafe by the judges of
Gard. 165, 17.H. 6. Proteét. g6. the common law as an incident to t:h:u:lgc, and not L}' the conttuble and m:u*fhull, Ly any

7-E. 4. 27. 10 H, 4. 7. 3. He other: et fic de finilidis.

7. H. 4. 9. 31. Afl, 50. 26. A,
66. 27. All. 2. §, L, 3. 154.

?FIEI B. 84 f 2. Re. Abs There 1s alfo another kind of vovage royally @7z when one goeth with the king’s daughtes
lll- 1 » & . ’ . . - - - b - " " - - . '
ol 2 RO beyond fea to be maried, &c, foi fuch a voyage 1s lor the good of the whole realme, (tor mors

508.) profit for the realme cannot be then to make alhiance with another nation) 3 but of this VOyirs
royall Littleton {pcaketh not here, but oncly of the voyuayce royall to warre : fo as thare is a
voyage royall of warre, and a voyage royull of peace and amity. And it is to be cbferved,
that he that holdeth by caftle gard or cornage holdeth by knights fervice, and yet he fhall
pay no efcuage, becaufe he holdeth not to goe with the king to warre (3,

Lib, Rub. in Scacé. 47. 48. 1o, En Eff‘ﬂ&’. In Sc{:rf:'a:w, this_ s put lmct ﬁn: an example, for If the tenure be o got ia
R. 2. Gard. g5. 6. R. 2. Protec- W alliam, Hiberniam, Fafconiam, Piflaviam, . 1t 18 allone.  See an angrent record; Ket. de
tion 46. 6. H. 3. Avowry 242. flnibus Termino Mich, 11. E. 2. Sir Rich. Rockefley knight did hold lands at Seaten by fer-
Vide Rot. Clauf. 8. H. 3. & Fin, jeanty to be Vantrarius Regis, that is to be the king’s fore-foot-man when the King went 2ntes
8. H.3. & Patent. 9. H. 3. muli Galcoigne, dvuce pernfies fuit pare folutarum precii ¢ d. thatis, unull be had worne out a puirs

folverunt fcutagium pro exercit, .- . { A . LT, : . . :
in Walliam. mfmh 3?‘3' & ante Of fhooes of the price of toure pence.  And thisiervice, being admitted to be performed when
Claul.6. Hs 3. memb, 3. the king went to Gafcoigne to make warre, 1s knights fervice.

I/ que tient per un fec de_fervice de chivalicr covient efle ove I roy por

40 joutrs. PBur thisis to be underftood of a tenant that holdeth of the king immediately s
for every man is bound by his tenure to defend his lord, und both he and his lord the King
and his country; and theretore if the lord gocth not, his tenant is excufed.,  Due yet 18 the
tenant peravaile goeth with the king, 1texcufeth all the mefnes.
Andit 1s tobe obferved, that for every pound ot the ancient value of a knight’s {ee accoun-
t'ing twenty pound land, the tenant muft goe with the king two dayes, which commeth juilt
Magna Clarta cap.37. Fleta lib. to 40 dayes ibr awhole knmight’s e, By the ftatare of Maon Charea i is provided, that /0 «-
cap. bo. tagin e cater! L‘Hjﬁfmm' Sreut cape confucvit temhore Hea, rewrs quy noflre, Secl.

hites. 1. pars Clauf. 9. H. 3. m. 24. dorf. Clauf. 16. H. 3. m, 4 dorfo. Poftea fiant milites, qui habent 15 /. per annum vel {eo-
dum militis, Rotulo refpect. militize 40. H. 3. tempore k. 1. Qur habent viginti librant, fiant muites 1ot hundred; 1. 1, 1.
Lt fic continuavit uique 2. E, 2. ¢t poltea. Sed demum qui habent qo. librat, terre fant nnlites. Claul, 6. 1. 1, m, 27, It
fic continuavit ufque 17. regis Caroli. Vid.Rot, Parl. 18. H, 6. 0. 43. 28, H, 6. oz, and vid, Claof 6,3, 2. n 27, 19 E, 2. m.
9: E. 3. m. 17.—Hal; MS§.—Before and in the time of Charles the firtt we was apprenended, that the king minlt lawiully
compel all men, who were of full age and leifed of lands to the value of go 1. u yeur, enthier to take upon them the order of
knighthood, or to pay fines for being excufed. An attempt to exercife this powery, which lord Coke himfelf allows to have
been a |u'crog:ltivt: of the crown, was one of the many t::tpedit‘ntﬁ, ufed h}* that untortunate prince to raije a revenue without
the aid of‘pnrlinment; and it terminated accordingly, for it was the ociahion of a llature, which provided againtt the futare
exercife of any fuch power, See 16, Cha, 1. ¢. 2o, 2. Infl. 5913, Bluckft, Comment. cd, 5. v. 1. P 404 and v, 2. p.6oand Bar-
ringt, Ant, Stat, 2d ed, 144
(1) 4. E.2. Avowry 200. Viginti virgatwe terre faciunt unum feodummilitis, M. 13, & 14, E. 1. Rot, 17 Glouc, Quadraginta
carucat, terre faciunt unom feodum militis. 8, E, 3. 99, Duodecim carucare et dox bovate terioe tacimg upom feodum i hitis.
Vid. apud Math, Parisin Vitis 29 abbatumiol, 131,  Abbas Sanéti Albani debet repn fex muites. bt ity jecenfentor nnierd
hidarum ad quodlibet feodum militis,  Alibi quinque, alibi fex, alibi feptem bd faciont feodum mititis, Hal, MSS.—See
furtlher ns to thlc cun’}enta of ﬂi knight's fee, Polt 96, 3. and 83, b, and 2. It g56.—(2) Vide Seld, "1ir, Hon, parte 2. ¢ g, 1 26, ubi
authoritns authoris libri modi tenendi parl, et jln_opinio de certa propertione annw valoris feods milugreis, basonie, et conita-
reBhiune refutanror T Md- i Rg!"mmﬁﬂl'r’ls&—-' f??ﬂm7[:':&73:H;‘frﬂrﬁmﬁmﬁ'mﬂﬁ;ﬁj lh{?"i e an ;;i:r'é'n_ﬁ;:f lotd
oke's preface to his ninth hook of Repoits, imports to be un account of the manner of holduy the Enplith pahaments in
the time of Edward the Confellor, nnd that it was approved of by the firtt Wilham, and conformed to in his time and 1o tiat
of his fucceflovs,  “T'o this modus Jord Coke frequently refers as to a molt unduubiedly pennine piece of Aantuny g oand in ks
fourth Inttitute he tells us, that Henry the Sccond after laving conquered Lielnd fent teandenpt of thas eeddus into that
country asn model for parhaments therey and thavin the seign of Hen g this nandeript, which is known by the name of the
Ivifh modus, fell into the hando of Sie Chriftopher Preflon, and was then exemphlied by jugpexrmas wnder 1he great feal of dre-
Jand.  But notwithftanding all this, the reafons of My, Selden ind Me, Piyn, of whom the fermer hippoles it to have heen
nn impofture of the time of Rdwmid the Third, and the Tarter makes it an invention ax lateas the 3011 6, feem to furmi(h vri-
furmountable objeétions ag ainft the authority of the Laplyh medusy und fo convineed of then force was an able advocate lor
the exiitence of the commons as a conftithent part of parbiament before the 49. Hen. 4, that be candidly pives up g an-
tiquity, though if it could have been defended, 1t would have decided the controverty in his tavour, lor it cxptedsly inentions
citizens and burgelles as well as knighie of the fhire, Seeq. Intt, 1, Seld. Vie Hone ad ed, pant au oo fho6, Prynon 4. Indla .
and Tyrr, Biblioth, Polit, a70. 406, However I, Dopping hithop of Meath, who in 16y2 it pubbithed the 2rih modns, feehly
endeavours ta defend the antiguity of the fuppoted tranferpt in the time of Hlen, o, and 1wo other witers defervedly of preat
credit feem inclined the fame way,  See M{Jyu. Cife of Treland and Horps Ede of Wage's Thit, and Antig. of liel. g4, My,
Sclden mentions, that in hie time there were many copies of the Euplyh modus 3 Hhuot 1 am not aware, that any oneivin print, s
As to lord Coke’s neconnt of the computation of reliels by lllr-yuullf revenue, winch lord Hale obferves 10 have becn ulfo re.
{

futed by Selden, fee Polt 83, boe(3) Vide biepifiime temponbus 1 a0 Reoa, Jobana, g 10K, 3, 8¢ Ubip it Ploesacity sepis
1
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vadlotla Rates wnd povearnaments, into which we now fee Emope divided.  Many 1catoin aop bt beowdduced 1 favuur ot thas



LiB. 3.

E S i appiers
‘ per les plees et
arguments  faits en
un bon plee fur briefe
de detinue de un e-
[ferip} obligatorie port
per un H. Gray, T.
7. E. 3. que ne be-
Sfoigne a celuy, que
tient per efcuage, de
aler oue le roy luy
mefme, [il voile trover
un auter perfon able
pur luy convenable-
ment array per le

auerre, de aler ove /e

7°0Y. Etceo ﬁ'mé/e eﬁ re
bon reafon. Car poit
eftre,queceluy quetient
per tiels Jervices ¢ff
languifbant, iffint que
7/ ne poit aler ne chi-
vaucher, It auxy un
abbe, ou auter home
de religion, ou feme
Jolz, que tient per tiels
[ervices, ne doit en
tiel cas aler en pro-
per perfon. Et Sir
W. Herle, adongue
chiefe juflice de com=
mon bank, difoit en
tiel pleey, que cfcuage
ne ferra graunt mes
low le roy alaft luy
mefme en fon proper
perforn.  Ef fuift de-
. murre ein judgement
en mefme le plee, le
quel les xl. jours for-
ront accompts de le
primer joui del mu-

i Ireland, Walcs, Poifton, Bretague, Normamty, G:}ﬁ-au y G, thongh

Of Efcudge.

Sects 60,

UT 1t appeareth

by the pleas and
arguments made in a
plea upon a writ of
detinue of a writing
obligatorie brought by
one H. Gray, T. 7. E.
3. that it is not need-
full for him,which hol-
deth by- efcuage, to
goe himfelfe with the
king, i1f he will finde
another able perfon
for him convehiently
arrayed for the warre
to goe with the king.
And this feemeth to
be good reafon. For it
may be, that he which
holdeth by fuch fervi-
ces 1s languithing, {o as
he can neither go nor
ride. And alfo an
abbot or other man
of religion, or a feme
fole, which hold by
fuch {fervices, ought
not 1n fuch cafe to goe
in properperfon. And
Sir Wilhiam Herlc then
chiefe juftice of the
common place faid in
this plea, that efcuage
{fhall not be granted
but where the king
goes himielfe in his
proper perfon. And it
was demurred in judg-
ment 1n the {ame plea,
whither the 40 dayes
fhould be accounted

from the firft day of

Sect. 96

78

R.7.%E, 3.&c, Thisis . 7. E. 3. fol. 2g.

the firlt booke at large

: |
that our author hath cited, (q. Ce. 130, 2, Ro. Alz. ¢og.}

And 1t 1s to be obferved, that
this point is not debated 1n the
faid booke, but onelyiris there
admitted, and yet is good au-
thority in law; for our author
faith, that it appeareth by this
booke. Now both by Little-
ton himfelfe, and by the booke
of 7, E. 3. 1t is apparant, that
atbeit the tenure 1s, that he
which holdeth by a whole
knight’s fee ought to be with
the king, &c. to do a corporall
fervice, yet he may finde an-
otherable mantodo it for him.

By the ftatute of Magna (4. Co. 38.)

Charta, cap. 20. it is provided,
that no knight, that holdeth
by caftle-gard, fhall be di-
ftreyned to give money for the
keeping of the cattle, S7 /p/fe
eam facere wolucrit in propria
perfona fua, wel per alium pro-

bum bominem facict, fi ipfe cans

Jacere uon poffit proper rationa-

bilem caufem, .

Some  have thought, that
he that holds by efcuage is
taken by the cquity of this
ftatute that {peaketh onely of

caftle-gard, But it is holden, (6, Co. zc.)

that this ftatute i1s but an af-
firmunce of the common law.
For where that a& faith,
(propicr rationabilem canfan:)
that reafonable caufe 1is re-
ferred to the tenant’s own
difcretion and choyce, and the
caufe is not materiall or iflu-
able no more then in the cafe
that Littieton here putteth, as
hereafter appeareth, And I
would adwiie our ftudent,
that when he fhall be enabled
and armed to {ct upon the
ycarc bookes, or reports of
law, that he be furnifhed
with all the whole courfe of
the law, that when he hear-
etha cafe vouched and apply-
ed either in Weftminfter hall,
(where it is neceflary for
him to be a diligent hearer,
and obferver of cafes of law)
or at re:ldings or other exerci-
fes of learning, he may finde
out and read the cafe fo vouch-

cd ;

terrifories of the king. Quonad eferiage nota,

‘T!;-a::ﬁ i foue

cafes the fubjelt avas charpeable for defence of the realm, yet clearly for foreign invafion none avere chargeable buf ZL))' tenure, and there-

Jore fervice of chicwalry auas called forinfecum fervitium. Rot. P
§. 2. 19, ¢. Il s parse. w9,

" 67. &c. 1. H,

which prefixed the day amt place
quod ad diem et locum veniant ad regem cum equis et armis et toto fervitio regi debito,
vel fammonitio excercitus, Claul 1. E. 2, m, 3. Clauf.
captis occafione diverfarum expeditionun.
7. . 2, pro exercitu Tholofie duas marcas, quartum pro eodem exercitu unam marcam,
bernie 205, fextum pro exercitn Galloway 208, Tempore Richardi primi, primum fcut
cundoad 10 s. fecundum anno fextoad 20,

: pro quolibet feodo pro redemptione regis, tertium 8,
mixe ad aos, Tempore Johannis anno primo feutaginm affeffum ad duas marcas, fecundum ann
nie ad dwas marcas, tertium confimile pro confimili, quartum confimile pro confimili,
thm confimile pro confinili, feptimum confimile, oftavum anno duedecimo regis pro
decimo tertio pro exercitu Wallire ad duas marcas,

arl. 20, .3 movge 210 B g0 16, 44,
The firfl thing vequifite 1o cfenage nwas
of rendefvous of the army, and commanded the lords, &e. nominatim agud of
which is called fummonitio fervitii
cLoaom, v, Clanfl 7, E. 20 muo1g et fiepiflime alibi.
‘Tempore H, 3, feutagium bis afleMm ante annum quintum, tertium feutagium
quintwin 18, H. 2. pro exercitu Hi-
agium pro exercitu Wallie anno fe.
R. 1. pro exercitu Norman.
O tertia pro exercitu Norman-
uintum confimile pro confimili, fex-
. Tibernta duas mareas, nonum anno
decimum pro exercitu Scotiwe, undecimum anno decimo fexto Johanais

25. £.3. 1.2, 5. R. 2.

the proclamation and fmm.rmu of [ferwice,
r

ors ffy prociamation

Vide pro fecutagils

pro

e i,

opinion, and to evince that purfuing the hiftory of thefe nations from their firft {uccefsful irruptions into the Roman empire

S T
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Lib. 2,  GCap. 3. Of Efcuage. Sect, 96,

¢d s for that will both fafien ﬂgr de /wﬂ Je roy the - multer of the

it in his memory, and be to . . J SR
him as good as an expofition fa"t per les comn- km‘gs hoft made by

of that cafe. But that mult smons et per comman- the Commons and by

not Winder his timely and or- ‘ .
dorly reading, which (all ex- dement le roy, ou de the commandement of
cufes fet apart) he muit bind la Jour que le roy- the klng, of from the

himlelfe unto; fortherebe two primes entra en E‘/... day that the king firit

thinus to be avoyded by him _ _
as encmies to l?:ﬂrning,‘pr:ri coce. 1deo quare de entred into Scotland:

poffera lectio, and prepropira Hoc, (1) Therefore inguire of
praxis. Butlet us now heare this
what our author will {ay; .

Lt ceo ﬁm&/g bone 7‘6’{?/5?72 , 8¢, Here Littleton fheweth three reafons wherefore
the tenant {hould not be conftrained to doe hisfervice in perfon. ‘

Firt, it may be the tenant is ficke, foas he is neither able to goé nor ride. And ever fuch
¢onftruction muft be made 1n matters concerning the defence of the realme or common good,
as the fame may be effeCted and performed. To the former difability may be added shere a
corporition aggregate of many, as deane and chapter, maior and commonalty, &c, or an
infant bemng a purchafer, for thefe alfo muft finde an able man. But it may be objected,
that n thefe parucular cales the tenant might finde a man, but not when he himfelfe is able
without all excufe or mmpediment, To this it is anfwered, that Sapiens incipit a fine. And
the end of this fervice is for defence of the realme, and fo it be doiie by an able and fufficient
man, the endis effefted,

Sccondly, {eeing there are fo many juft excufes of the tenant, it were dangerous, and tend-
ing to the hindrance of the fervice, it thefe excules fhould be ifluable, Afwita in jure commauni
contra rationem difputands pro communi wntilitate introdudla fun.

Laftly, both Littleton, and the booke in the feventh ot Edward the Third, giveth the te-
hant power, without uny caufe to be fhewed, to finde an able and lufficient man, and often-
times jura publica cx privato promifeue decidi non debent.

U abbe ou auter home de Tﬂ/lgm??- ‘Note, that if the king had given lands to

(Poft. 99. a.; an abbot and his fucceflors to hold by knights fervice, this had beene good, and the abbor

fhould doc homage and find a man, &c. or pay efcuage, but therc was no wardfhip or
reliefc or other incident belonging thereunto. And though the law faith, that this-was a
mortmaine, that is, that they held faft their inheritances, yet if the abbot, with the aflent
of his covent, had couveyed the land to a naturall man and lhis heives, now wardfhip and
reliefe and other incidents belonged of common right to thetenure.  And fo it 15, if the king
give lands to a malor and communalty and their fucceflors, to be hold=n by knights
{ervice, 1 this cafe the patentees (as hath beene faid) fhall doe no homage, neither fhall
there be any wardfhip or relicfe, onely they alfo fhall find a man, &c. or pay efcuage. But
if they convey over the lands to any naturall man and his heires, now homage, ward, mar-
riage, and relicfe, and other incidents belong hereunto,  And yet this poflibility was remote
potentia s but the reafon hereot 1s, Coffante ratione legis ceffat ipfa lev, the reafon of the immu-
nity was in refpect of the body politique, which by the conveyance over ceafeth, which is
worthy of the obfervation,

And it1s to be obferved, thatevery bifhop 1n England hath a baronie (2), and that barony is
holden of the king i» capite, and yet the king can neither have wardfhip or relief,

I two joyntenants be of land holden by knights fervice, if onc goeth with the king, it fuf-
ficeth for both, andboth of them cannot be compelled to goe, tor by their tenure one man is
oncly to goe,

It the tenant peravaile goeth, it difchargeth the mefne ; for one tenancy fhall pay but one
efcuage. o '

Qu auter home de r Eflg 201.  Fere this word (religion) 1s taken largely, @iz, not
onely for regular, or dead perfons, as abbots, monkes, or the like, but for fecular perfons
alfo, as bifhops, parfons, vicars, and the like; for neither ot them are bound to goe in pro-
per perion.  For nemo militans Deo implicetnr fectlaribus ncgotiis.

Laﬁguﬂ’am‘- 50 it may be faid of an ideot, a mad man, aleper, a man maymed,
blind, deate, of decrepit agé, or the like,
Oﬂjt’m l/E?/f:‘- Sceing that a fem fole, that cannot performe knights fervice, may

ferve by deputy, it may be demanded wherefore an heire male being within the age of 21
yeares

6 H. 9. Avowryasz, F, N. B,
8s5- S4.

pro exercifu Bretaniz ad tres marcas fed non folutum. Nota temporibus Henrici tertii fentagium Ludowici duas marcas anno
fecundo, Byham 108 anno quinto, Montegomery duas mascas anno oftavo, Bedford duas marcas anno oclivo, Kerry duns
marcas anno decimo tertio, Bretanny 0. anno decimo quarto, Piftavize 408, anno decimo quinto, LElam 205, anno decimo
fexto, Gafcoigny 4os. anno viceflimo fecundo, Guyen 4034, anno viceflimo nono, Wallire 40 8, anno quadragefimo fecundo.
Hal, MS5,  For amore particular nccount of the {cutages aflefled in the feveral reigns mentioned hi/ lord Hale, fee Mad, Hitt,
Excheq. chap, 16, where the whole fubjeét of efcuape is fully explained from the records,  Seceallo Poft 72, a. and b.

(1) M. Madox obferves, that Sir Willinm Herle's pofition, that efcuage fhould not be pranted but where the king goes to
the war in perfon, is fallacious, Mad, Baron. Angl, 216.

Sz) Lord chief juflice Hale, in a manufeript treatife on the Fura Corone, gives it as his opinion, that the bithops do not
hold their polleflions per baroniam, and thar they fit in the houle of peers by cuflom nnd ulage, and not as barons by teanre,
But the propriety of thisdoftrine hasbeen ably controverted by a writer of vur}/ great eminence now hving.  Sce Warbuit.

Aiance between Churcle and Srate, 4th edit, vqg, A Soan oo e S VAN N VINE T2 y‘y‘, g
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3 the only true way of exploring the fource of the feudnl jnflitutions; but this is not the pldce for a minute tlifouﬂionlnfr_:;-
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Lib. 3. Of Efcuage. Sect. 96, 51
yeares may not ferve.alfo by deputie, being not able to ferve himfelfe.
To this itis anfwered, that in cafes of minoritie, all is one to both fexes, vz, if the heire
male be at the death of the anceftor under the age of one and twenty, or the heire female un-
der the age of 14 they can make no deputy, but the lord fhall have wardfhip as an incident

to the tenure: therefore Littleton is here to be underftood of a feme fole of full age, and
feifed of land holden by knights fervice either by purchale or defcent. - |

Covenablement arrate f)lﬂ" le JuUerre. - So as here are foure things to be ob

ferved. _
Firft (as hath been faid) that he may find another,

Secondly, that he that is found muft be an able perfon.

Thirdly, he muft be armed at the cofts and charge of the tenant, and herein is to be noted,
Duod non definitur in jure, with what manner of armor the fouldier fhall be arrayed with, for
time place and occafion doe alter the manner and kind of the armour (1).

Fourthly, he muft have fuch armor, as fhall be necefiary, and fo appointed in readinefle.

Ferdwit 1s a Saxon word et fipnificat quictanciam murdri in exercitu. IVEH_‘/?:*.:J:L‘ is an old Eng- Fletalib, 1. cap, 4%
lith word and fignifieth liberum effé de oncribus armoram. " , |

It1s truly {aid, guod miles beec tria curare debet, corplis ut walidiffimum et perniciffimum habeat, Livius.
arma apta ad fubita imperia, cetera Deo et imperatori curee effe.

Sapicns non ﬁm.rpfr it uno gradi, ﬁ*d una wiad, nop fo mniatl fed aprat. Dt fecundos optat even- Vegetiug,
tus, dimicet arte non cafu.  Ln omni conflictn nou tam prodeft multitudo, quam virtus. _

Ef? optimi ducis fire et wincere, et cedere prudenter tesmporic  Multum poteft in rebus bumanis Polibjus,
occafto, plurimum (n bellicis. ‘

Duid tam neceffarinm eft, quam tenere femper arma, guibus tecus effe poffis. Butl will take my Vegetiug,
leave of thefe excellent authors ot art military, and reterre them to thofe that profefle the fame,

and will returne to Lattleton,

Mifﬂé’?- I finde this word in the ftatute of 18. H. 6. cap. 19. and the ancient military

order is.worthy of obfervation ; for before and long after that ftatute, when the king was to
be ferved with fouldiers for his warre, a knight or efquire of the country, that had re-
venues farmors and tenants, would covenant with the king, by indenture inrolled in the ex-
chequer, to fervethe king for fuch a terme with fo many men (fpecially named in a hit) in
his warre, &c. an excellent infticution that they fhould ferve under him, whom they knew
and honoured, and with whom they muft live at their returne. Thefe men being multered
before the king’s commiffioners, and receiving any part of their wages, and their names {o
recorded, if they after departed from their captaine within the terme contrary to the forme
of that ftatute, it was felony, But now that ftatute is of no force; becaule that ancient (3. Inft. 86, Cro, Cha. 71.)
and excellent forme of military courfe is altogether antiquated : but later ftatutes have provided 6. Co. 27. the louldicrs caic,
for that mifchiefe, .

To muiter is to make a fhew of fouldiers well armed and trained before the king’s com-
miffioners in fome open field, Udi fe offendentes pracludunt pralio.  In Latine it 1s cenfere, fer
Iuflrare cxercitum,

By the law before the conqueft mufters and fhewing of armour fhould be nuo codem die per Lamb, fo. 155, by
unicverfum reguum, ne aliqui poffint arma familiaribus et notis accommodare, nec ipfi illa mutuo ac-
cipere, ac juftitiam domini regis defrandare, et dominunt regent et regnum offcndere, .

Concerning the point in law, demurred in judgement, in the feventh of Edward the third,
here mentioned by our author, the law accounteth the beginning of the fortie dayes after the
king entreth into the foreine nation; for then the war beginneth, and uill he come there, he
and his hoft are faid to goc towards the warre, and no militarie fervice is to be done ull the
king and his hoft come thither.

Sir William Herle. A famous lawyer conftituted cheife juftice of the Cominon

Pleas by letters patent dated, 2 die Mareii anno 5. E. 3. 1t appeareth by Lattleton, and by
the record, that he was a knight, againft the conccit of thofe, that thinke, that the chiete juf-

tices of the court of Common Pleas were not kmgheed till long after.

Our ftudent thall obferve, that the knowledge of the law is like a deepe well, out of which
each man draweth according to the ftrength of hisunderitanding, He that reacheth deepetlt,
he {ceth the amiable, and admirable fecrets of the law, wherein, Iaflure you, the{agesotthe
law in former times, (whereof Sir William Herle was a principall one) have had the decpett
reach, And as the bucket in the depth is eafily drawne to the uppermoit part of the water,

(tor uullum elementum in fuo proprio loco ¢ff grase) but rake it from the water, 1t cannot be
drawne up but wich great difhcultic ;* {o albeit bcginninga of this ftudy feem difficult, yetwhen
the profetlor of the law can dive into the depth, 1t is delightfull, eafie, and withoutany heavy
burthen, fo long as he keepe himfelle in his owne proper clement,

Fuflice.

(1) Vide pro aflifa armorum.—z7. H. 2. Quicunque hahet feodum wnius militis, habeat loricam caffidem clipeum et lan.
ceam. Quicunque hiber laicus habueriv in cata.lo vel reditu ad valentiam fexdeciin marcarum, habeat loricam lanceam cli-
ruum er callidem, Quicunque liber laicus habuerit in catallo ad valentiam decem marcarum, habeat baibergellum et cape-
et ferri et lanceam,  Omnes burgenfes, et tota comm unia liberorum hominwmn, habeant wanbais, et capelet ferrt, et lanceam,
Et i quis hiee arma habens obierit, arma fua remaneant heredi j et fiar inguifitio de his, qui has habent facultates, et faciant
eos jurare ad tlta-arma habenda et ad ea tenendn in fervitio regis, Hoveden 614, This ?ﬂfﬁ! continued till the time of hing
John, and then was a little altered.  And this affije made in the time of king John was rvepeated and again commanded, and men were
compelled to be favern to it. Claul, 4. H 3, m, 5. dorio.  Commiffioners avere affiyned 1o caufe men 1o be favorn and affifed to arms,
as they woare fvorn in the time of king Fohn, in this form, Quilquis habet (eodum militis integrum, habeat loricam g qu1 habet
dunidivm feodi militis, habeat haubergellum j qui habet catalla ad valentiam quindecim marcarum, habeat loricam 3 qui
liabet catalla ad vale§tiam decem marcarum, habeat haubergellum ;3 qui habet catalln ad valentiam decem librarnm, habeat
capellum ferrenm perpunctum et lanceam j qui habet ad valentinm viginti folidorum, habeat arcum et figittas. In qualibet
villa (it waus conftabulariug, in qualibet burgo plures, ad quorwm fummonitionem omnes ad arma jurati in warda fua conve-
niane ad imbreviandum dittinéte nomina er arma fingulorum, ita quod finguli habeant prompta fua arma ad defenfionem reg-
M. This affife, as it feemsy, continued till  the a6. of Hen, g. m.':) and then another q{/f/g was ordained.  In Claul, 16, Hen. 1,

DATS 2. M. 10, many articles arve ordained, cwhich differ little from the flatute of Woiton,  Amongfl others there 13 this article.  Singuli

vicecomites, cum duobus mihitibus ad hoe affignatis, faciant cives, burgenivs, liberos humnines, villanos, et alios Bquiutlccm;
ad |
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frextentive and dhilicultie= = It g necelfary to polt pone the conclulion of this note, as allo note 2, of 64. a, to another
Place, on account of the length of the note from lord Hale's MSS, concerning the aflife o' arms,  ‘Yhey fhall be given at the

end of the chapter of duights fervice,
Oo




Lib2.  Cap. 3. Of Efcuage. Sect. 96.
Glanvile 1ib, 2. c2p. 6, &c. Zﬂiﬁ’- ~ In Glanvil he is called jufitia in ipfo abfirads, as it were juftice itfelfe;
which appellation remaines ftill in Englith and French, to put them in mind of their dutie
and funétions. But now in legall Latin they are called jufliciarii tanquan: jufti in concredo, and

they are called jufliciarii de banco, {5c. and never judices de banco, .

Comon banke.  Bankeis a Saxon word, and fignifieth a bench or high feat, or a tri-
bunall, and is properly applyed to the juftices of the court of Common Pleas, becaufe the
juftices of that court fet there as in a certaine place: for all writs returnable into thac
court are coram jr%&*farif; mg/}rf.r apud Pf’?ﬂffmu. or any other certuing place where the
court fet; and legall records tearme them juficiarii de banco,  But writs returnable into
the court called the King’s Bench are coram nobis (i. rege) whicunque fuerimus in Aunglia ;
and all judiciall records there are ftiled coram rege.  But for diftinction fake it is culled
the King’s Bench; both becaufe the records of that coust are ftiled (as hath beene fayd)

26. AT p. 24 4. E. 3. fo. 19, coram rege, and becaufe kings in former times have often perfonally fet there (1),  Forthe
Brscton lib. 3. fol, 505. b.  Brit- antiquity of the court of Common Pleas they erre, that hold thut before the ftatute of
ton fol. 1. & 2. Flet |ib, 2 ool Magna Charta there was no court of Common Pleas, but had his creation by or after thur
:ércutd;;ﬁr;:.[hﬁgé ;ﬁﬁle’iﬁﬂfg; charter ; for the .learned* know, that in the fixe and twe_ntir.'::th yeare of de_mrd the Third,
to the third partof my Reports,  the abbot of B, ina writ of affize brought before the juftices in Eure claimed conufince
and to have writs of aflize, und dther originall writs out of the king’s court by prefcription,
time out of mind of man, in the raignes of Smint Edmond, and Smnt Edward the Confel-
for before the conqueit. And on the behalfe of the abbot were fhewed divers allowances
thereof in former times in the kings courts, and that King Henry the firft confirmed their
ufages, and that they fhould have conufance of pleas, fo that the juftices of the one bench
or the other fhould not intermeddle, And the itatute of Magna Charta ereteth no court,
but giveth diretion for the proper jurifdiction thereof in thefe words., Communia placita
non fequantur curiam noffram, fed tencantur in aliguo certo loco.  And properly the flatute
faith, zoz fequantur, for that the king’s bench did in thofe dayes follow the king #dicungue fu-
erit in Anglia, and therefore enacteth that Common Pleas fiould be holden 1n a court refi-
dent in a certaine place. In the next chapter of Magna Charta (made at one and the fame
Mirror cap. 5. fe®. 2. Fletalib, time) it is provided; Et ea, gue per cofdem {s. ﬁg/?z'riarfa{ et itincrantes) propler difficultatem ali-
2. €ap. §f- quoryn articelorum terminari non pﬂﬁmt, referantur ad _;fgﬂfrfm‘iﬂ; noflro de banco, et [bi termi-
nentrr.  And in the next to that, afffee de wltima prafentatione femper capiantur coram jufti.ia-
riis de banco, et ibi terminentnr. ‘Therefore 1t manifeftly appeareth, thatat the inaking of the
ftatute of Magna Charta there were jufficiarii de banco, which all men confefle to be the court
of Common Pleas. And therefore that court was not erected by or after that ftatute (2), For
the authority of this court, it is evident by that which hath beene faid, that it hath jurifdic-

tion of all Common Pleas. But let us returne to Littleton,

(Doc. Pla. 115, 5. Co. 104.) Demurre en ﬂ-‘-’dg ementf. A demurrer commeth of the Latine word demorari to
abide ; and thercfore he, which demurreth n law, 1s faid, he that abideth in law.  Morarer
or demoratur in lege. Whenfoever the councill learned cf the party is of opinion, that the
count or plea of the adverfe party is infufficient in law, then he demurreth or abideth in
law, and referreth the fume to the judgement of the court, and theretore well faith Littleton
here, demurre en jn.{grmmt, the words of a demurrer being gm'a rnarrativ, e, mahnfﬁgw Lt
eadem contenta minus [ufficiens in lege exiftit, &e, and fo of a plea, quia placitum, &5c. mate-

faque in codem contenta minus fuffiviens in lege e:.-r.fﬁ'ff, (Se. unde pro defeclu fuflicientis narratio-
nis fiwe placitiy &c. petit judicinm, e,  But if the plea be futhcient 1a law, and the matter of
fact be falfe, then theadverfe partie taketh 1ffue thereupon, and that 1s tryed by » jury; for
mateers in law are decided by the judges, and matters in faét by juries, as eliewhere 1s faid
more at large,

Now as there is no iffue upon the fact, butwhen it is joyned betweene the parries, fo there
is no demurrer in law, but when itis joyned; and therefore when a demurrer is offered by
the onc party as is aforefaid, the adverfe party joyneth with him, (for example) faith, guod
placitum pradidtum, e, materiaque in codem contenta bonun et Sullciens in loge exiffunt,
e, of petit gudicium, and thereupon the demutrer is {aid to be joyned, and then the cafe is
argued by councell learned ot both ﬁd_eg; and 11 the poynts be diflicult, then it i urgued
openly by the judges of that court, and if they or the greater part concurre in opinion, ac-
cordingly judgement is given; and 1f the court be equally divided, or conceive great
Vid, Bract, lib. 5. fo. 352. b.  doubt of the cafe, then may they adjournc 1t into the exchequer chamber, where the

caft fhall be argued by all the judges of England, where if the judges fhall be equally

14. Ev 3, cap. 5. Statut. 1. divided, then (if noneof them change their opinion) it fhall be decided ar the next parliament
by a prelate, two earles, and two barons, which fhall have power and commiffion of the

king in that behalte, and by advice of themfelves, the chancellor, treafurer, the juftices of

_ the

(1) But though formerly our kqua did affually (it in the court of King's Bench, and the law ftill intends that the king is
prefent there, yet the judicature belongs to the |ut|Ees only, as lord Coke ellewhere ablerves. 4. Inft. 73, Sec further on the

fubject 4. Black, Comm. 5*h ed. 41. and Mad, Hift, Excheq. fol. ed, ¢8. 64. 68. and 553, ‘
(2) From the whole of lord Coke’s oblervations here and 1 the preface ro biseighth bouk of Reports, it fcems to have been

his opinion, that the court of Common Pleas was not only a diflindl court ar the time of making the Magna Charta ot the gth of
Hen. 3. bur alfo exifted as fuch before the conquelt.  But according to Mr. Madox, whole inquiries into the (ubjeét were cer-

tainly more minute and particular, the origin of the court of Common Pleas is of w much later date.  ile (o faragrees with lord
Coke

S——— S————— el i T —.

(5. Co. th Hob. 1641)

e ' A e A -yl i T

ad fexagintn annos, affideri et jurari ad armn fecundum quantitatem terrarum et catallorum, feilicet, ad quindecem librata
terrae, unam loricam unum capellum ferreum gladium cutellam et equum g ad decem Jibrata terraw, unum hanbergelfum
cnpcllum ferreum glmlimu lancenm ct culttllum; ad (|uilullll: Illirntn‘ teraizy, Linpm PHI‘PIIIH':}'UIH unpellnm ferereutn Blur_lmm
lanccam et cultellum j ad lliull'aginta (olidos et amplius a¢ qﬁllinquc librata, gladium arcus hglttay et cultellum Gui minusg
habet quam u:ulrnginm.fu(]idn_ﬂ. falcum gilurmas et cultellas ¢t phin minuta arma nd catally li:anmtu MAI AT, WNam
laricam capellam gladiam et cquumt ad catalla quadraginta mavcarum, wnum capellum haubergotlum gladium et cultel-
Jum 3 ad  cataila {h!ﬂﬂlll marcarum, gladium cultellum arcom ct fagittasy ad catalla goadragint (olidorum et infra decem
marcns, falcos pifarmas et alia minataarma,  Omnes item alii, qui poffunt habere, arcus et fagittas habeant,  In fingulis civi-

tatibus et burgis jurati ad arma fint intendentey majori, vel ballivis ubi non fusemajores. o fingulis villie wliis comutuantar
N



Lib. 2. Or Eicuage. Sect. ¢ 7. 43
the one beach and the other, and other of the king’s councell, ag mahy and fuch as fhall pot. pariy, 14 B 4
feeme convenient, fhall makea good judgement, &c, Aid ifthe difficulty be fo great as they can- pm:'cﬁding ;'nlé’{, J;,ﬁ; I.l;liagt'm:
not determine it, then it thal be determined by the loids in the upper houfe of parliament(1), cafe upon difficulty in the court
See the ftatute, for it extends not onely to' the cafe abovefaid, but alfo where Mdgerents are of Common Pleas. Vide Britton
delayed in the Chancery, King’s Bench, Common Bench, and the Exchequer, the juftices af- g}" 4";; I“' E. 3- 37- 3% 39.
figned, and other juftices of Oyer and Terminer, fometime by difliculty, {fometime by divers 1;?&. 4. 32 ; 35 40 B 3340
opinions of juflices, and {ometine for other caufes, [2] Befere whieh ftatute, 1 judué- [a] 4. E. 3. ca. 14.
ments were not given by reafon of difliculty, the doubt was decided at the next parlimneit;
(which then was to beholdenonce every yeare at the leaft (2). (8] 8¢ antein ralia nuenqran prius (8] Braton lib. 1. cap. 2. nu, 7.
evencrinty tf obfeurum et difficile fit cornm judictum, tunc pondtur judicium in refpectum ufguc ad Brit. fol. ¢r. 1. E. 3. 7. 8. 2.
magnadin cuream, ut by per va{z::f?;'r:m curie rermiventur. But hereot thus much fthall {uffice: [¢] He EJSI °- j{: 5. b T
thiut demnurreth in law confeflfeth all fuck matters of fact, as are well and {ufliciently plead: 13, 1:: 5H375 o1 3:4 E. ; X
ed, If there be ademurter for part ahd an iffue for part, the more orderly courfeis to give b Pl. Com, 8s. 411. 1?1: 4'f 5:
judgement upon the denurrer firlt ; but yet it i in the difcretion of the court to try the iffue &% ©9- b, 1. 5id. 10 Puft 123,
firft, 1f they will. Atter demurrer joyned in any éourt of record, the judges fhall give ju dy- [-luﬁb.) 232. 233. Dot Ply, 115,
ment according as the very right ot the caufe and matter in law fhall appeare; without regard- .;‘:: E. 3. 1 2. R
g any want of forme in any writ, returne, plaint, declaration, or other pleading, prri:;ces, 38. E. 3. 25. 11
or courfe of proteeding, except thofe onely which the party demurring fhall {pecially and par- 3- E- 4 2.
ticularly fet downe and exprefle in his demurrer (3). [«] Now what is fubftance and whar is [a] 3. Co. gy, Linc. Coll, cafe,
forme you fhall tead in my Reports. 5. Co. 74, Wymek's cafe. 10

And in fome cafes a man fhall alledge fpeciall matter, and conclude with a demurrer [6] as Lo 38. ulgue g8, Dottor Ley-
inan ation of trefpafle brought by 1. S, for the taking ot his horfe, the defendant pleads that fiel's cate. '
he himfelte was poflefled of the horfe untill he was by one 1. S. difpofiefled, who eave him to ";'.Lmﬂ'ﬁlﬁ' Doc Pla.116.117.}
the plaintife, &c. the plaintife faith that I. S, named in the barre and 1. S. the plaintif 2i13 Le¢. 7. 37, E. 2. Eftop-

p ’ P c feana | plamntiic were pel 244. 33 H 6. 4. 10. 22,

all one perfony and notdivers; and to the plea pleaded by the defendant in the manner, he de- E. 4. s0. 1. H. 7. a1,
murred in law, and the court did hold the plea and demurrer good, for without the mateer al-
ledged he f:f{uld not demurre. N(_Jw as there may be a demurrer upon eounts and pleas, fo there
may be.or_ aid prier, voucher, reclffit, waging ofli_lwi and the l_ike. [ﬂj By that which hath [c]14. M4, 31. 37. H. 6. 6,
been find 1t appeareth, that therets a generall deinurrer, fhat is, (hewing no caufe, and a fpe-
ciall demurrer which fheweth the caufe of his démuriet.  Alfo by that which hath beene faid.
there is a demurrer upon pleading, &c. and there is alfoa demurrer upon evidénce.  [4] As if [4] 5. Co, 104, 2. Baker's cafe,
the plaintiie i evidence thew any matter of recurd, or deeds or writings, orany fentencé in the
ecclefiafticall court, or other matter of evidence by tcltimony ot witnetles, or otherwife, wher=
vpon doubt m law arieth, and the defendant offer to demurre in law thereupon, the plaintite
cannot retufe to joine mi demurrer, no more then in a demurrer upon a count, replication, &c,
and {o e converfomay the plaintife demurre in law upon the evidence of the defendant,

But if evidence for the king in an information or any other fuite be given, and the de- [¢] 38. H. 8. Dyer 4.
fendant ofier to demurre i law upon the evidence; the king’s counfell fhall not be inforced (Cro. Eliz. 752.)
to joyne in demurrer : butin that cale, the court may direct the jury to finde the {peciall

matter,

En jﬂdg ement.  For the fignification of this word, #ide Seét. 360,

Sect. 97.

T apres  tiel A ND after fuch a [fPRES vorage roy-
voyage royal en voyage royall in- ally &c. 4/ eft com-
Efeoce, il eft com- toScotland, it 1s com- munement dit, que
munement dit, que per monly {aid, that by per authority de par-
authorstie de par- authortty of parlia- lament efcaage ferra
hament lefcuage fer- ment the efcuage thal affeffe.  Nota, hereisafe-

re aﬂeﬁ et mis en be aflefled and put in crer of law included, that
* albeit efcuage incertaine be

certaine; fotl. ceréeine certeine 5 feil @ cer- gue by tenire, yer becaufs

SJummedargent, guant taine fumme of mo- the ncilﬁ}ffcment t*hc:lre‘_of con-
g ’ -y cerned fo many an o areat
chefeung que tient per ney, how much every 2 number of the fubjets of

efff'fit’}‘_f ee e ﬁrm’ce de one, which holdeth by the realme, 1t could not be

chrvalery quel ne fuit a whole knight's fee, i‘tm?db‘;{ ‘Ll‘;’-‘ T}‘i}iﬁﬂ?;‘c[};);

[«] and

Coke, as to admit, that the Magna Carta of Henry the 1d rather confirmed than erefled the bank or common pleas, and that uch'g
court was in being leveral yeurs before the Magna Carta of the 17th of king John, though it was then firit mnde fationary. Buc
I other relpeéts lord Gokoe nnd Mr. M:t:l;fox differ widely ; for the lutter thinks, that for fome time after the conquett there
wis gue great and fupreme judioarure called’the curia regis, which he fuppolos to have been of Norman and not Anglo-Saxon orie
glaal, and to have exercifed jurifdi€tion over common as well as other pleasy that the common pleas and exchequer weve gradu- _

ally feparnted from the curia regis and become juriidi€tiona wholly diftinét from it and that the feparation of the common plras y /-—-/?7.4 4
began in the reign of the frft Richard, or early in the reign of John, and was completed by Henry the third,  See Mad. }lflf./;‘,ﬁ p A ,,ﬁﬁ/—”ffﬁ,éf‘
Excheq. fol. ed. 63. and the chapter on the divifion of I%w king's courts 539,  See further 3, Blackit., Comment. gthed. 37, & ﬁ"{!-};}é oy
4:Inlt, g9, Lamb. Archcion ed, 1635, . 24. to 34. and the books cited in Peyn. on g Intt, 52, 3 Ao N~ 7 2. /r/ !:/,{, /A

(1) See further, as to the adjourning of caufes into the exchequer chamber in order to have the opinion of all the judges, 4. YA f’, ’/ i r:ﬂ

Ink. sto, v o8, und Warraine and Smith a. Bul(ir, 146. in whick oale the court refuied to grunt a motion for fuch an adjournment. ____%;"rﬂ' 30T Saor

(2) Seo q. Infl. g, and Com. Dig, Parliamest C. . ‘ p 7
(3) See 29, Eliz, ¢, §. and 4, An, c, 10, f\f’" ){:,,,*!thf/ﬁp,h //;xé.{,{fw )
: . _ C i e e ) / .
e . é:ﬁl,fp V}gm f-f' _ 34 /{,’?

———

wnns vel dno conftabularii fecandum numerum inhabitantium, In fingulis vero hundredis unus capitalis conftabuiarive, nd ({/')' PR 7'
Cujis mandatum omnes jurati adarma de hundredo conveniant, ot ¢i fint intendentes ad faciendum en quie (peant ad confer. &2 % e A

vatlonem pacis. - Onines vero conftabularii capitanei intendantos fint vicacomiti et duobus militibus prredittis, ad venicpdam 27 e te o ST

ad mandatum eorim, ot faciendum per priecepta corum ea quue Medtant ad- confervationem pacis noflvwe, &, And fo favo .
kg e i - ; of E teaf, A S0 ¥
MEass avere affigued in every county to performws the pramifes,  The next aflife of arms was i the vy, of Edw,o 1, by the flatute of £y "7 - ’ '

Winton, fﬂ,( + /;Lp///."/
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l;ib. 2o

[2] 13. H. 4. %,

[¢] 8. H. 1. Rot, Clauf, & Rot.
finium, memb, 30. & ante.

Staff, P. 14. E. ¥. de banco.

F- N- Br 341

Bra. Hb- 2 36: de

F. N, B.{34.

Rot. Parl, g. R, 2. nw. 4o;

Cap. 3.

[2] and this was by the com-
mon law (1).

[4] No efcuage was al-
fefled by parliament fince
the reigne of Edward the fe-
cond, and in the eight yeare
of his reigne efcuage was
affefled (2).

If the tenant goeth with
thc king, and dyeth iz cx-
ercitu, in the hoft or armie,
he is excufed by law, and no
elcuage fhall be demanded.

And it 1s to be obferved,
that if he, that holds of the
king by elcuage, goeth, or
findeth another to goe for
him with the king, &c. then
he fhall have efcuage of
his tenants that hold of him
by fuch fervice (3), which
muft be afleffled by parha-
ment. |

But if the king’s tenant
goeth not with the king,
then he fhall pay for his de-
fault efcuage, and fhall have
no efcuage of histenants (4).
Richard the Second making a

Of Efcuage.

per luy mefme, ne per
un auter pur luy oue
le roy, patera a fon

Sfetgnior, de que il tient

la terrey, per efcuage.
Stcome mittomus, que
U fuit ordaine per au-
thoritie de la parlia-
ment, que chefcun, que
tient per entire fee de

Sfervice de chivaler, que

ne fuit oue le roy,
payera a jorr ferg~
nior 40 5. donque ce-
luy, que tient per moi-
tie dun fee de chiva-
ler, ne payera a fon

Jeignior forfque xx. s.

et celuy, que tieat per
la quart part de fee

Sect. 98

who was neither by
him{elfe, nor by any
other, with the king,
{hall payto his lord of
whom he bholds his
land by elcuage. As
put the cafe, that it was
ordained by the autho-
ritie of the parliament,
that every one, which
hcldeth by a whole
knight’s fee, who was
not with the king, f{hall
pay to his Jord fortie
fhillings ; then e,
which holdeth by the
moitie of a knight’s fee,
fhall payto his lord but
twentie fhillings, and
he, which holdeth by
the fourth part of a

de chivaler, ne payera

Jorfque x. s. et fic que
p/zzf'.r, pluisy, et que

voyage royall into Scotland,
at the pettion of his com-
mons pardoned the payment

knight’s fee, fhall pay
but x.s. and he, which

of efcuage. ) _
MEINS, MOINS. hath more, more, and
which lefle, lefle (s).
Sect. 8.
Vid. Se@. 120. Scuns teig- T afcuns  teig- AND fome bhold by the
nont per nont per la cu- cuftome, that 1f ef-
cuftome, &Sc. flome(6), que filefcuage cuage be aflefled by au-

thoritie of parliament at
any {fumme of mony, that
they fhal pay but the moi-
tie of that {umme, and
fome but the fourth part

Nota, that efcuage
is direCted by cul-

tome.
Mes auter-

ment eft de ¢f-

cuage ceriaine.

courge per authoritie
de parlioment a afcun
Jumme de money, gae ils
ne pawont forfque la

moitie de ceo, et afcuns

:rh_q. E. 2, tit, Avow. 215, 26,
Al 65. 30. E. 3. 23. b, 4., Co.
8. in Luttrel’s cafe.

I:thre 1t npp?nreth, Z‘c’z'gfm?ff qgue i1ls ne j)ﬂ_y- of that fumme. But - be-
that cleuage 1s tWo- forfque le quart caule the cfcuage that

fold, @rz. eflcuage
incertaine, whereof parf de ceo. Mes pur

Litel, here {peaks ; ceo que [.r;/&nge, que 2ls

and elcuage certiin, :
Quemadmodumincer-  Paeront ,t_’/} non certain,
pur ceo que neft certaine ~will aflefle  the efcuage,

titudo  frutagii fa-
cit ferwitinm milita- . .

coment le  parliament they hold by knights fer-
| ( qﬂ'rd

rey tla certitudo fou-
(1) The Magna Charta of king John provides, that efcuage fhall not be imrnﬁ:d except by the confent of parliamient; but
fome refpeftable writers think, that it was an arbitrary payment before. Blacklt, Comment. sth ed, v. 2. p. 74, Wright's Tea.

128, 131,

(2) Beeante Gg. b, note 3. . . - : e
(1) Vid.clauf. 26, H, 3. part 2, m, vo. dorf, Rex vicecomiti. Precipimus, quod de omnibus feadis militum, qurw tenentur

de tenentibus de nabis in capite, qui brevia noftra non tu}crint de habendo fcutagio qu, et Ii!nihtt:r defeodis militum que
tenenter de wardis in manu noftra, feutagium noftrum colligi fiucias, ita quod habeas ad [atisfaciendum, &c, Hal, MSS.

(4) According to Mr. Madox's account it feems, that the lord, though he did not goin perlon, or fend a deputy, was intitled
to efcuage from his tenants, if he paid or was duly charged with efcuage to the king ; and perbaps lord Coke did not mean

to intimate the contrary, Mad. Hit, Excheq, fol. ed, 469. Sce however note 4. snfra,
(5) It feems, that if A4 held land of the king by 4 knights fees, and A before the fatute of quia emptores had created diverfe mefiral-
ties and refercwved 30 knights fees, and A had done the king's fervice, he fhould hawe had the efenage of 2o fees. But if A did not do the

I-:'ﬂg‘.rjcrw{c#, the king fhonld hawve had the efeuage of 4 fees and alfe of 2o fers or at feaft of 1v6.  Vid, Rot, Parl 8, m. 4. dorio, et hh.
Parl, 14. E. 2. petitiones magnatum inde, Clauf, 16, H, 3. m, 17, Rex vicecomit Cornubise precepit, quod nullum diftiingur

nift pro tot feodis, quod regi tenetur reddere, Hal, MSS.
(6) The words in L. and M. and Roh. are afeun tenantes teignont, and the words per la cuflome arc omitted.

they fhould pay is uncer-
taine, for that it 1s not cer-
taine how the parliament

+

e

il

e g—

Winton, avhich commandsy that every one foall be favorn to armor according to the walue of their lands and goods, wiss. from lands of
15 pounds and challelsof 40 marks, ad haubergellum capellam ferreum gladivm cultellum et equum § from lamd of 1ol and goods of

a0 marks, ad haubergellum capellum ferreum gladium ¢t cultellwm, from land of 5/, ad gladium cultellum et copellum ferreum g
' Srom




Lib. 2.
affeffera lefcuage, eux
teignont per fervice de
chivaler. Mes auter-
ment ¢ft de lefcuage

certaine, de que [erra
pzzr/e en le tenure de

focage.

ET Ji home  parle
gewra/mezzt def-

cuage, 1 ferra en-
tendue per le common
parlance  defcuage
noncertaine, que eéft
fervice de chivaler.
Et tiel efcuage trait
a luv homage, et ho-
ﬁ:&é‘g trait a [ty fe-
altie; car fealtie off
mcident a  chefeun
manner de fervice
forfgue a le tenure
en  frankalmoigne,
come ferra dit apres
en le tenure de frank-
almoigne.  Iit 7ffint
i/, que tient per ef-
cuage, z‘z"mz‘ per /10~
mage fealtie ef ef-

cuage.

Of Efcuage.

vice. But otherwife it
1s of efcuage certain,
of which (hall be {po-
ken 1in the tenure of
focage.

Sect. 9g.

ND if one {peake

generally of el-
cuage, 1t {hal be inten-
ded by the common
fpeech of  efcuage
incertaine, which 1s
knights fervice. And
fuch elcuage draweth
to 1t homage, and ho-
mage draweth to it fe-
altie; for fealtie 1s 1n-
cident to every man-
ner of fervice, unlefle
it be to the tenure in
frankalmoigne, as fhal
be faid afterward in
the tenure of frank-
almoigne (1). And fo
he, which holdeth by
efcuage, holds by ho-
mage, fealty and ef-
cuage (2).

Sect. 100.

Sect. 98, 99, 100.

73

tagii facit focagium.  But
more of this in the chapter of
Socage, Seét. 120.

Per parliament. of
the antiquitie and autho-
rite of this court, fee Selt,

164,

ET/Z‘ /3"”7"-’?57'[5 gf'" (2.Inft, 485. 6, Co, 20. Poft 8.

; b. 189, a. 481. b, 1. Sid. 26s.

neralment  defcu- 378 % 3K 5

age, 1l ferra intend per Encendments en Ley Sed. 1oo.
le common  parlance

110, 367. 377. 193. 406. 462,
463. 5. E.2. Refcait 165 20. H.
defcuage non certain. fﬁ;_ if'f' o5 Deer s .
Verba aguivoca ¢f in du- 10, E. 4. 11. 32.E.3. Gud. 31,
biv pofita intelliguntur in dig-
niori et potentiori femfu, Te-
nure 2 capite ex wi termini
1s a tenure in groffe, and it
may be holden of a fubjeét ;
but being {poken gencrally,
1t 18 fecunduin excelicatiam in-
tended of the king, for he is
caput reipublice.

Et tiel efcuage trait
a luy homage, et ho-

Brit, fo, 163.

" mage trait a luy feal-

t1e ; car fealtie eff inci= 40 E. 3 21. 8. H. 7. 44
dent a chefcun manner

de fervice for[que a te-

nure en frankealmo-

1gne.

This 1s gathered by the cffets of their tenure, for eflences are found out by properties,
fountains by rivers, and caufes by effects : for amongit others, the lords fhall have efcuage of

their tenants, &c. as it {olloweth,

T ¢ft afcavoire, que quant
tielment af-

efcuage eff
Jeffe  per authoriti

ment chefcun  feignior, de que
le terre eff tenus per efcuage,
avera lefcuage iffint affeffe per

parliament ; pur ceo que i/ ¢ft 1n-

de pariia-

ND 1t1s to be underftood, that

when efcuage is {o aflefled by
authoritic of parliament, everie
lord, of whom the land 1s holden
by efcuage, thal have the efcuage
{o affefled by parliament ; becaufe
it 1s intended by the law, that at

tendus

(1) See acc. Mad. Baron. Anpl, 166. _ _
(2) From this and the next preceding fe€lion it feems, that, notwithftanding Littleton’s exprefling himfelf in other places as

if efcuage was a diltinét tenure or fervice, he did not confider it as fuch., Efcuage muft be either certain or uncertain, and Little-
ton exprelsly writes, that being the former it is focage, and being the latzer it is kuight's feravice. "This tends to confirm the pro-
pricty of the uhfg:rvntiun by Mr. Madox, who will not allow efcuage to be n tenure or ('crvwc of itfelf, and infifts, that, whqrever
1t was payable, like homage and fenlty, it was a mere incident totenure, See note 3, of fol. 64.a, However a late learned judge
was not fntisfied with confidering efcuage in this limited way, and endeavours to (hew, that though in general efcuage uncer-

tain

=R _ . i

Jrom go s, toland of 1. ad gladiwn cultellum arcum et fagittas; et qui minus, juratur ad gifarmas cultellos et alia minuta ar-
ma i et qui minus habuerit quam viginti marcas bonorum, habeat glndinn cultellos et alin minuta armaj et omnes alii arcum
et fagittas; et in quolibet hundredo duo conftabularii eligantur ad faciendum vifum armorum.  This affife avas obferved in the
times of Edward the oft and Bdward the ad. 1n g E.a, the flatute of Winton was put inte cxecution [ub peana foristadturre omnium bono-
rum ct catallorum pro prima vice,et feconda vice fub peena captionis terraramin manus rcgiﬂ et imprifonamento corporum, and
it avas alfo commanded, ol citra feltum, &c. in forma predi€a avmari parati fint ad proficifcendum cum rege verfus Scotog cum
vidhualibus neceffarite »ou quadraginta dicbus, fuorum ct aliorum de partibus fuis fomptibue providendis, Vid. Claul. o. E.
2. m. 24, dorlo. Thisqffife received fome change about the 8. of B+ 3. and in Clauf. 8, E. g, m, 3.dorlo there 1s the folleaving precepts
Proclamationem facias, quod omunes de balliva tun, qui habent quadraginta librata terre vel redditus, licet milites non funt,
equitatura ct armis competentibua jufta fatum foum, viz, unufquifque corum pro fe et alteroad minusj et omnes, qui habent
viginti libratn terre, cum equitatura et armis pro feipfis ad minus, faciant fibi provideri 1 et illi, qui minus habent, aflide-

antur juxta fatutum Wintonice,  But in progrefs of time the fatute of Winton feil into difufe, and commifions iffued to array m:n
' P p juxta



Lib. 2.

£, N. B. 84. Regifter, 83. de Z ES [feigniours ave- E‘T pur ceo que tiels
tenements devi—
endroni primes des firlt from the lords, it

Seutagio habeado.

[a] Bralen lib. g,

fols 122.227. (1.

(7. Co, 4. 2, 4. Inft, 10.)

e 2.

/@'7a—r‘. ..—{-/--:f‘ﬂ E= S

;. :.- er:-- Fy —e 7 - " . .
srnl e ts B/ e, Alfo of ongmals, qucedam

oy

{Plowd, 228, a,
Era€ton ubi fupra

fupra, Repifl, 88, Fo N, B, 8a.

F. N.B 84,

;9./??7"; &2

Cap. 3.

tendus per la ley, que al commence-
ment tiels temements fuerent do-
nes per les fesgniors a les tenants,
de tener per tielx fervices a de-
fender lour [eigniors, auxy bien
come le roy, et mitter en quiet
lour feirniors et le roy de les
Scotes avandits.

Of Efcuage.

Sect. 100, 101.

the beginning {uch tenements were .
given by the lords to the tenants
to hold by fuch {ervices, to de-
fend their lords afwell as the
king, and to put in quiet their
lords and the king from the Scots
aforefaid.

Se&t. 1071,

ront lefcuage, e,

‘This 1s evident,

N D becaufe {uch

tenements came

Briefe le roy.  This Jeigniors, i eff rea- 1s reafon that they

commeth of the Latine word
Breve.

Jfon que 1ls  averont f{hould have the efcu-

Fitzh. in his preface tohis  Je/cwage de lour te- age of their tenants.

N. B. {aith of them, that they

be thofe foundations, where- nants.

Et les feig- And the lords in fuch

upon the whole law doth de- mlo7s en t1el cafe pur- cafe may diftreine for
pend. r diflremn "y cuage { ‘

fol 411. [«] Bracton defcribeth a 0.’?2‘ ﬂ : er p . the ef ‘?’e o H{TCHEd’
Fieta lb. 2. cap. 52, Brwon  yeric thus.  Brewe quiden lefcuage tffint affefle, or they in {ome cafes
S8 cum fit formatum ad fowilite- oy §Js em afcuns ca- may have the king’s

dinem regulee guris; quia bre-
wviter of paicis werbis inten-

Jespurront aver bricfe writs direted to the

tionem proferentis exponit, et [e roy diret? as vi- fheriffs of the f{ame

a ‘ut re ures v
explanat, fi “t 1 gula jures rem, conts de
quee ofly brewiter enarrat. Non

meme les counties, &c. to levie

tamen ita breve offe debeat, quin  Cotnties, &c, de levier {uch elcvage for them,
yationcm ef v alenitiodils fZ.E’/ fﬁﬂdgﬁ’ P”’" elUXy A8 it appeareth bV th(":

contineat.

) Of writs {ome be onginal,

judiciall, érewia judicialia,

| Sicome appiert per le Regifter. But of {uch
S s Drenia arfgirmﬁﬂ, and {ome be nggﬂer. M(,’J' (/62’2.5/.1' tenants, as htﬂd Of
tenants, queux teig- the king by efcuage,
Sunt formata fub fuis caffbus et mont per efcuage de which were not with

de r.‘mjﬂ, et de communt t‘ﬂ?{ﬁ?fﬂ ?’0], gufﬂx ?zejuﬁz?f-g;zj' thE king in SCOtlaHd,

totius regui concefla ot approba-

bari polerint abfyue confenfu et [o roy mefme avera have the cfcuage.

swoluntate eorum ; of queedam
Sunt magifivalia, et Jape vari-

lefcuage.

antur fecundum varietatom cafuum, fallorum cf querclarum, as for example aélions upon the
cale, which varie according to the varietic ot everie man’s cafe, and the like; and theje
being not of courfe, the mallers being learned men did make, Jrem brevinm orivinaliva alia
Junt realiay alia perfonalia, alia mixta,  Item brewvinm  origivelium, alic fun L/;amu'.r'n Sfiwe
aperta, ¢t alia clayfa,  Certamne it is, that the originall writs we fo artificially and brietely
compiled, as there is mthing redundant or wanting in them, of which un honourable fecre-
tary of ftate once faid, that 1t was not poffible to comprehend fo much mater fo peripicu-
oully in fewer words. Of all thefe kinds of writs you (hal read plentifullyin the Reaitter,
whercof Littleton maketh mentionin this place, and alfo in Fitz, N, B. 7

Brittun uly

4 Inft 7>.) Stcome &’PP‘H’!’Z‘ Pﬁ’?‘ e J"t’g{/fﬁr. Regifter, 18 the name of a meft antienr booke and

of great authoritie in law, containing all the originall writs ol the cemmon law 5 of which
booke fec more in the preface to the ninth part of my Reports, and contuineth alfo brewia Judi-

cialiay que fapins vaviantur focundum varictatem placitorum fropoucntis et refponcdcat<s (1),
Alfoit appeareth by the Regifter, that the king fhal have efcuage of his s, which hold

of him as of & mannor which he hath in ward (2), or by resfon of a vicarion of a bithopricke,
And fo hall a common perfon, if he hath an eftate for life or for yeares of a feigniory,

g

tain was a fine or fum of money payable as n commutation for perfonal fervice, yet antiently a payment in money, bearing a
gertain prtlr-purtml‘l_taﬁthc eltungc allelied from time to time on tenants hy knightﬂ ﬁ:l'vicc. and on rhat account called c!cuugu,
was fometimes a fervice originally referved, and then elcuage was itfelf the tenure and 1o denominnted to diftinguith it from
llroper tenure by knights fervice,  See Wright's Ten. 21, to 129, But this diltinction, it is allowed, is not
cton, anditis even conjetured, thatin his time it might be loftin the general notion of efcuage, to which

the genvine and

hinted at by Litt
only Mr. Madox meant to apply his animadverfion on Littleton and Coke
Comm. sth ed, 9

L3

for confidering it asn tenure.  See fusther a. Bluckd.

(1) SFB further s to the Regifter of Writs, Nicholf. Engl. Hiltor. Libr, ad ed, 203,
(z) See ante 72. b, note 3,

e, iy - -

o e P g el —— n—

juxta ftntus fui exigentinm et faculeater,  Vid. Clauf. 44. E. 3 m, a4, et fwoilime. This commifion was aflerwards reeulated
and confirmed fu parliament. Rot. Pavl, 5. H. 4 n, 24, Amd now the flatute of Winton is repealed by the 23, Fam. chap. 28.  Bur this
doth not velate to militar Jervice, and is only a cevtain military provvifion for the peace of the kingdom, and concerned burgefes and fock-
man as well as tenants by knight's ferviee. = And aceording 1o this difference, the commifion of arvay extended both to tenanis by knp ht's

Jerviee and others § but the avrity awhich is called Gammonitio fervitii, vefpelled tenants by kuight's fevevie: only.  And as to this lat v,

1. It 45 to be obferwed, that the Jervice war eflimated by the number of fees y and fo hey who held ver haroninm vel comitatum, awar at-

teudant only according to the number of kuight's fees, by avhich the barony or earhifom qvas heldy as clearly appears in Selden's Titles of
: fHonor,



Lib. 2.

JTEM en tiel cafe

avandit, lou /e

roy face un wvaoyage
royall en Efcoce( 1), et
lefeuage ¢ft affeffe per
parliament, fi le feig-
nior difireine fon te-
nanty que tient de luy
per fervice dentier fee
de chivaler, pur lef=
cuage 1ffint affeffe,Sc.
et le tenant plede, et
voit averrer, que il
fuit oue le roy en E-
feoce, Se.  per XU,

Of Efcuage. Sect. 103. 74

Sect. 102,

TEM, in fuch cafe ZT woit averrer,
aforefaid, where the que il fuit ove le

king maketh a voyage roy en Eftoce per 40
royall into Scotland, jours, &c. {a] 2/ ¢/t dit,
and the elcuage 1s al~ gue o/ ferra trie per le
{efled by parliament, if certificat del marfhail
the lord diftraine his This s a tryall appeinted by

the law, »e curia regis deficeret

tenant, that holdeth of ;" 4.0 viitenda. 15) Here-
him by fervice of a with agreeth the Regiiter,
whole knight’s fee, for where the marfhall 15 called

conflabularins excrcitus nofiri,
the efcuage {o aflefled, Marfball de hofte Ie
&c. and the tenant ., .. .

_ Yoy. Marcefehallus exercitus,
pleadeth, and will avery in Savon Marifchalt. . equi-

that he was with the t#» magifier.  This word
Marfhall 1s either derived of

klng in Scotland, &ec. Moars, ot of Marean hovle,and
by 4.0 da}’ES, and the /ohale, which fignifieth in the

(6, Co.21.} ,
[a] 2. E. 4.11. 4. E. 4. 10. 21.
E. 4. 10, F. N. B. 3. 11 H.
7. 5. 9. Co. 2. Cals de Stray,
Murc,

(4] Regift.$3, F. N. B. 84. 2.

E.q4.1 4.E. 4. 10. g. H.4.
2. 11. Ho 7. 5. 21. H. 6. 50.

33- H. 6. 1. 45,

Jours, et le [feagnior ‘ ;
: - ] - axon tongue, a malter or
voit averrer le con- lord will averre the covernor. [¢] In the lawes [<] Lamb. fo. 136.

trarie, 1l ¢ft dit, que 1/ contrary, it is {fayd, that before the conquett it is faid,
ﬁ?"?"d £71e Pe’f' le certi~ 1t thall be tryed by the Marfohalli eiercitus fen dulto-

. . _ res exercitus Herctoches perAn-
ficat del marfhall del certificat of themarthall p5 vocabantur, 101 ordina-
hoflleroy (2)enefcript of the king's hoft 1n dant acies denfifimas in preeliis

, ' . “ . . et alas Eﬂfﬁf!m'ﬁam‘, prowt do-
Sfout/ forn Jeale gue, fer- Writing under hisfeale, 570 srour o melins wifin
ra mis a les juffices.  which fhall be lent to fueriz ad bonoren .:‘rn‘mz;z'lcr ad
a . Hf.!-z;fﬂftvﬂ _}-fig'ﬂf. [(f] A[]( l]@]‘ﬂ [-ff] 2, L. 4. 1. b. dq- L. 4. 10.
the']u&].(:esn it is to be Ubfﬁﬂ"&d, that his 23 E. 4. 47 F.N.B, 35. (2.

certificate in this cafe is a triall in law., I read of fixe kinds of certificates allowed for trials Infl. 428, Poft261. a.)
by the common law; the firft whereof Littlcton here {peaketh of, in time of wuarre out

of the realme. 2. In time of peace out of the realme. [¢] As if it be alledged 1n avoy- [e] 4. E. 4. 10.
dance of an outlawrie, that the defendant was in prifon at Burdeaux in the fervice of the
maior of Burdeaux, it fhall be tryed by the certificate of the maior of Burdeaux. 3. Yor
matters within the realme, [ 7] the cuftome of TLondon fhall be certified by the maior and
aldermen by the mouth of the recorder, 4. By certificate of the fherife upon a writ to him
direfted [¢] in cafe of priviledge, if one be a citizen or a forremer. 5. Tryall of records
by certificatc of the judges in whofe cuftody they are by law. All thele be in temporall
canfes. 6. In caufes eccleflafticall, as loyalty of marriage, generall baftardie, excom-
mengement, profeffion. Thefe and rhe like are regularly to be tryed by the certificate ot the
ordinarie. ‘

And there be divers other trialls allowed by the common law, then by a jury of 12 men,
which you may reade at large in the ninth booke of my Reports, fol. 30, 31, &c. i the
cafe of the abbot of Strata Mavcelly, which are as plainly fer downe there, as they can be
here, And in this cafe, if the triafl fhould not be by certificate, it fhould want triall, which
fhould be inconvenient.  Onely in this place 1 will adde fomething of a lorreine triall winch
I finde not in any of the treatifes lately publithed againtt fingle combats ; becaufe it may de-
terre men (rom that ungodly and unlawtull kinde of revenge, whercupon many murders have

enfued, and prevent all hope of impunity lordetault of triall in that cafe. ‘

I a fubject of the king be killed by another of his fubjefts out of Eneland in any for- Sue, de 1. H. 4, cap. 14. 37, H.
reine country, the wire or he that is heire of the dead may have an appeale for this mur- 4. tol. 5. Vid Rot Puritam. 3.
der or homicide before the conftable and the manhall, whofe fentence is upon tcftimony H- 6. nu. 35, Stant. phe Cot. tu,
of witnefles or combate, And accordingly, where a fubject of the king was flaine m Slcut-l 05

0

out of the realm, which was the reafon ol its being called ferwitium fo-
t could be claimed on all foreign expeditions, or
indeed on the creation of the tenure the perfonal
there could be no room for doubr

[f] 5. E 4.9~ 21, E. 4. 16.
(2. Ra, Ab, 5?9)
‘g ] 1o. H. 6. 30. {Fortefe. cap.

32

(12, Co, 67.)

(4. Inft. 124.)

(1) Ttis very clear, that elcuage was due for fervice
vinfecurn 3 but I do not find it precifely alcertained by any writer, whether 1
whether it was confined to expeditions into rhm'!iru/ar countries. When
fervice, in lieu of which efcuage became payable, was exprefsly limited to certain places, _ _
but the difficulty isto know, what the conftruétion of law was, when knights fervice was referved generally,  Littleton men-

tions only Scotiand, other writers ndd Wales ; but in general both are named merely as inflances.  Lora Cuke obferves as
much, and favs, thut efcuage was alfo dur on expedittons into Ireland, Galcony, Poiétou, &c. if the tenure awasr to go ixto
for the words do not ex-

thofe countries + but there is a fhortnefy in this manner of expreflion, which leaves an obfleurity ; | |
Elmn what the rule of Jaw was, when no place was named. See antefol, 69, a. One ancient nuthor abfolutely reilrains clouape 1o

cotland and Wales, and in diveét terms excludes all other tervitories. Old Ten, tit. Efruqye. But of thas reftriction it is foflicient
, Poiétou, Bretagne and Thouloule, ay well ag

to [y, that the records concerning efcnage, which mention Ireland, Normandy | 1
in note 3. ot ful. 69, by and alfo

Scotlind and Wales, are full evidence to the contrary,  See the records cited by lord Hale

Seld, Notes on Hengham, vamo. ed, 114,
(3) In L. and M. the words are conflable de la hofle le rop.
(7) InL. and M. there is an &, after feal and the worde que fera mis a les juflices ave om
(4) See further asto tiial by cevtificate Com. Dig. tit. Certificate anditle Tral 10 Viner an

itted, ,
d the other Abridgments,

L — e —rp— el

teri ponte avas holden by 5 kaights fees, and that Clifford;
. Oufursmons of the army on jervice at i

Howor, part s, chap. 5. feéd, 26, avhere it is mentioned, that the bareny de ve
who had married une of the cohews, acknoeeledged the fervice of tava kniphts and an half. Y
place and day certain, rvery knight by himfelf or his deputy came bejore the rurgﬂnblf and mmﬂmﬂ, and j-;-;yi*.r;-'rd!fw sumber of his jees
and the perjons by avhom they werd 0 be perjormed amd theiv names which were regiflered before them. 3. He, avho held by ﬂ.{ r:y/;:;{r

g/ 1's



Lib 2.

[*] Anno 25. Eliz.
(Poft 261. Hutt. 3.)

(6 Ca. 1.0}
{2} Glanvil. b, 7. cap. 10,

6] Regitl. 2. q0. E, 3. 24.
[c] Glaavil. Lib, 7. cap, 14.

[4] Gladl 1ib. 7. ¢. g, &<,
Fiew2 tib, 1. cap. 3. Brafton hib.
2. fol, 8¢, Biiroa fol. 162, &
fol 28, & g5. Ockam indiver-
fis locie.  Murror cap, 1, fect, 3.
Sud, Dioa,

[2] Braft. fib, 2, fo, 16, 37.
Bictton 1ol, 184. 165.  Fleta hb,
3. <. 14. 19. E 2, Avowry
2:4. 206. Afl. 6¢. 31. Afl g0,
30-E 3.23. 8. E, 3.67. 9. H.
4 I9.

{Ante 68. b.)

Cap. 4.

Of Knights fervice.

Sect. 103,

land by others of the king’s fubjelts, the wife of the dead had her appeale therefore before the
conftable and the marfhall. "And fo it was [*] refolved in the raigne of queen Elizabeth in the
cafe of Sir Francis Drake, who {trook off the head of Dowtie in partibus rranfmarinis, that his
brother and hewre might have an appeale, Sed regina noluit conflitnere conflabularium Anglice,

$S'c. et ideo dormivit appellum.

If a man be mortally wounded in France, and dyeth thereof in England, it is faid that an
appeale doth lie upon the faid ftatute ; for it is not punifhable by the common law, and the
proceeding there (as hath beene faid) is upon witnefles or combate, and not by jurie, and the
mortal wound was given out of the realme (1).

CHAP. 4. Sect. 103.

ERVICE de chi-

valer :  Nota, it ap.
peareth by [a] the Regifter,
thatic 1s [4] faad wnreem jfeodum
militis, and not frodum uniuns
militisy as it was faid, {c] by
{ome of old, and {o due feeda
militis, e, and {ometime
thele fees are called feoda m:-
litaria [d]. Ourauthor, hav-
ing before treated of homage
fealty and efcuage, now com-
meth to knight fervice itfelfe.
In Domefday 1t 1s thus re-
corded, ¢pifcopus Baiecenfis,ille
gui tenct de Modardo, reddit of

505, ¢t ferv fiinunt wnius militls.,

Clivaler Y o cques,
knight is 2 Saxon word, and
by them written cuite. Chi-
waler taketh his pame from
the horfe ; becaufe they al-
wayes ferved In warres on
horfeback, The Latines cal-
led them eqguites, the Span-
ards cavalleroes, the French-
men chivaliers, the Italuns
cavallier:/, and the Germanes
reiters, all from the horfe. It
1s neceflary to be {feene by

what names this {ervice ot

a kanight1s called, Itis cal-
led [¢] Serwitinm forinfecum,
guia  pertinet  ad  dominune
regem ¢t non  ad capitalem
dominum, wiff cum in propria

perfona profeflus fuerit in fer-

vitio, et nifi cum pro ferviiio
Jiwo  fatiifecerit  doming  re-
iy v, Jdvo forinfecum  dici

potefly guia fit et capitur foris,
Sive extra fervitium  quod it

Knights fervice.

ENURE per

homage fealty et
efcuage eft atener per
Jervice de chivaler, et
trait a luy gard ma-
riage et religf. Car
quant tiel tenant mo-
ruft, et fon heire male
eft deins lage de 21
ans, le feignior avera
la terre tenus de luy
tanque al age del
hetre de 21 ans; le
quel eft appel pleine
age, pur ceo que tiel
home, per entende-
ment del ley, neft pas
avle de faire tiel fer-
vice de chivaler de-
vant lage de 21 ans.
Et auxy fi tiel heire
ne foit mare al temps
de mort de tiel aun-
cefter, donque le feig-
nior aquvera le garde
et le mariage de luy.
Mes fi tiel temant
devie, fon lheire fe-
male efleant dage de
14 ans ou de plus,

donque le - feignior

TENURE by ho-
mage fealtyand ef-
cuage 1s to hold by
knights fervice, and it
draweth to it ward, ma-
riage and reliefe, For
when {uch tenant dy-
eth, and his heire male
be within the age ot 2 ¢
yeares, the lord fhall
have the land holden
of him untill the age of
the heire of 21 yeares ;
the which 15 called
tull age, becaufe fuch
heire by intendment
of the law i1s not
able to doe {fuch
knight’s fervice before
his age of 21 yeares.
And alfo if {uch heire
be not maried at the
time of the death of
his anceftor, then the
lord fhall have the
wardfhip and mari-
age of him. But if
{fuch tenant dieth, his
heire female being of
the age of 14 ycares
or more, then the lord
20~

(1) Theoffice of high conftable became extinét in the reign of Henry the eighth by the attainder of Staftord duke of Buck-

ingham, in whom it was hereditary ; and fince his death there hath not been any permanent high confable, the pralice hav-
ing uniformly been to keep the oflice vacant except on particular occafions. In confequence of this it hath fiequently been a
fubjeét of great controverfly, whether during the vacancy of the oflice of high conftable the jurifdiftion incident to the coure
of chivalry canbe exercifed by the earl marfhal only. Lord Coke’s manner of ftating Sir Francis Drake's cafe imports, that an
appeal could not be profecuted againft him for want of a high conftable, and Dr, Duck, in his excellent treatife on the ufe
and authority of the civil law fays, that the judges being confuited by Elizabeth were of that opinion. Duck lib. 2, cap, 8, pars
3. {16, In the reign ot Charles the firft the lord keeper and judges of the King's Bench were advifed with on a like ocea-
fion, and held that the earl marfhal could not take an appeal without a high conftable ; and accordingly the king appoinred
the earl of Lyndfey twice to the office, once to try an appeal by lord Ren againft Mr, Ramfey tor treafon commirted
- in Germany, and a fecond time to try an appeal by the widow of William Wife againit Willinm Holimes for the murder of her
huband in the ifland of Terra mova in America.  See Rufhw. vol. 2, p, 106, 112, and Duck ubi fupra,  Hitherto anly the
r rht of the earl marthal to eriminal judicature had been denied § but in ¥640 the houfe of commony went further, for they
relolved that the carl marfhal can make ne court qvithout the conflable,  See Ruihw, vol. 1, page 1056, However notwithitanding
this declaration of the lnw by the houfe of commons, the court of king's bench foon after the refloration diftinpuilhed he-
tween the feveral branches of jurifdiétion belonging to the court of chivalry, and held, that as to matrers relative to aras and
honor the court may be before the.earl marfhal only, but that asto mnttFrﬂ of ordinary jullice touching lize and lumb there
muft be a high conftable ns well as an earl marfhal. 1, Lev, 230, But in afublequent cafe before the houle of lords, the cuun-i
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knight's fee ought to perform his ferrwice by one knighty or by himfelf in perfon, or per duos fervientes five armigeros, avho in walur are

equal toa knight,  Seld, ubl fupra,  So hey whe held by the motety of a knights feey might perform all the for vice cither g0 days per fep-
vientemn
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navera my le garde

Of Knights Service.

{hall not have the

domino capitali, And 1t is
called feutagium, as it appear-

del terre, 1€ de COP}U‘; Wardﬂ“P of the land) eth [ /] by Lattleton and ma-

pur ceo que jfeme
de ticl age poit aver
baron able de faire
fervice de chivaler.
Mes fi tiel  heire
female deins
/ﬂg 4 dnNg,
et nient marte al
temps de la mort jon
auncefter, dongque le
Jesgnior  avera /e
garde de la terre te-
nus de luy, ‘tanque
al age de tiel heire
ﬁ*m}z/e de 16 ans,
pur ceo que il ¢ff done
per le  flatute de
Weftm. 1. cap. 22.
que ij:'r 2 ans pro-—
cherzne enfuant les
dits 14 ans, le feig-
ntor poit tender con-
venable mariase fans
difparagement a tiel
heire female. Et file
Jetgnzor  deins s
dits 2 ans ne luy ten-
der tiel mariage, &c.
donque el al fine des
dits 2 ans poit en-
ler et oufle fon ferg-
niwor. Mes fi tiel hewre
Jemale  foy  mare
deins lage de 14 ans
en la vie fon ancefler,
et fon auncefler devy,
el cffeant detns lage
de 14 ans, le feig-
nior navera forfquela
garde de la tevre jef-
ques a  fine de 14
ans da ¢ de tiel

hetre female, et dongue

nor of the bodie; be-
caufe that a woman of
fuch age
hufband
knights fervice. - But
if {uch heire female

be within the age of

14 yeares, and unma-
ried at the time of the
death of her anceftors,
the lord fhal have the
wardfhip of the land
holden of Eim until
the age of fuch heire
female of 16 yeares.
For 1t 1s given by the
ftatute ot W. 1. cap.
22, that by the {pace
of two yeares next en-
fuing the {ayd 14
yeares, the lord may
tender convenable ma-
riage without difpa-
ragement to fuch heir
female., And if the
lord within the {aid
two years do not ten-
der {uch mariage, &c.
then fhe at the end of
the faid 2 yeeres may
enter, and put out her

lord. Butif fuch heire
female be married
within the age of 14
yeres in the life of her
ancefter, and her ance-
fter dieth, fhe being
within the age of 14
yeires, the lord fhall
have only the ward-
fhip of the land untill
the end of the 14
yeares of age of fuch

ﬁrrm'ff um teneant,

ny authorities before recit-
ed ; {ometime droit de ¢fpec.
Alfo 1t 1s called [g] regale

inde forinfecum ferwitinm, wel
regale fervitium, wel fervitinm
domini regisy quod idem effy
Je.  And another faith: Et

Sunt quedam fervitia forinfe-

ca, quae dici poterunt regalia,
quee ad feutum preeflantur; ef
inde bhabemus feutagium, ef
ratione fcut! pro feode milita-
ri reprtatur, 9c, So as In
refpect of him that doth it, it
1s called ferwiitinm militis ; but
m refpect of him for and fo
whom it is done, «w:z, to the
king, and for the realme, it
15 called ferwitiuin regale, or

Servitivm  domini regis, O

(5] In ancient time they
which held by knights fer-
vice were called milites, qui

per loricas, $Sc. defendunt et

deferviunt, &', and fometimé
this fervice 1s called /feroit:-
win bawberticum., Andin an-
cient tume, {uch as held by
knmights fervice for the de-
fence of the realine had ma-
ny priviledges granted to
them by law: as tor exam-
ple they might have a writ
de f_’[ﬁ*rzrf ’ gﬁ:‘fﬂf’ dt fﬂf[ﬂgfﬂ;
the effeét whereof was [/ §¢
Tho, filius Ranulphi terram fi
am icncat per [ferwitinm  mili
tare, ficut domino regi mon-

Sfiravit, tunc nullum ab eodent

Tho. capiant tallaginm, nec pro
co dando ipfum difiringant, ol
bomines fuos qui per confimile
And this
agreeth with the anclent
charter of king Henry the 1.
betore mentioned, which he
made on the day of his co-
ronation for the retlitution
of the ancient lnwes, [4] M-
litibu-y qui per loricas terras

Suasdefenduntet de forvinnty ter-

ras domintcarum carucat’ fua-
rum quictas ab omnibus gil-
disy ¢t omni opere, (e, con-
cedo o and the reafon thereot
is there yeelded, Sriewt tam
magno  gravanine a/fff:;{ri

T
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/] Braton ubi fupra, Fleta
libe 3. cap. 14.

[g] Britten fol, 187, Braton

may hav-’e & ferwitium, quia fpecialiter perti- ubi fupra,

able to doe w7t ad dominum regem., Ut
Ji dicatur in carta, faciendo

[£] Carta Hen, prim, Mat, Paris.
Mirror, cap. 2, [eét. 17.

[i] Rot, Clauf. 19. H. 3. m, 23,

[4] Carta H. 1. in libro rub, fol,
41. in fcaccarnio,

el argning again(t the earl marMal infited generally, that by himfell he could not hold any court; though it doth not appear
from the printed report whether the judgment, which was there given againtt the jurifdiction of the earl marfhal, was found-
ed on that propofition, or on the other points of the canfe. Such is the ftate of the authorities againtt the judicature of the
earl marfhal without a high conftable.  See Dr. Oldis's cale. Show, Parliam. Cafis8. On the other band man lrong arguments,
drawn from the pratice immediately after the attainder of the laft hereditary high conftable down to the latter end of the
reign of James the firlt, as well ns from the opinions of judges and others of high name, have been urged n its favour, Thele
are well digelted in aletter written foon after the revolution by Dr, Plott to‘lm*tl Somers whillt he was nttorney-peneral, and
appear to have been colleéted by his defire.  See Hearn, Dife. of Emin. Antiq. add, cd, vol. 2. p. 250, q:le nuthopt_y imuch re-
lied on by Dr. Plott is anopinion of the lord keeper the malter of the rolls and a grent namber of the |1r'|1.ry.cnuncll m the 2oth
of James the firit, whoafter a folemn hearing declared, that the carl marfhal had nll_ the powers ﬁf]u_t’hcnturc‘wnlmut the
high conftuble during the vacancy of that oflice.  Upon report of thiﬁ to tl_w‘ king, be iffued his commiflion under
the preat feal to ‘Thomas enrl of Arundel the then earl marfhal, which, after reciting that the earl marfhal had delayed to
proceed in fome caufes before him on nccount of doubts of his authority, contains the following firong declaration of his

dicial power,  We held it fit, fays the King, in a cafe of fo great aweight to [,
noav both by surfrlf and the ahole body of our conncil received ample fatisfaflion
Soal aveve joint judpes together, and feveral in the aacancy of cither, we do hevely
that from hencgporth you proceed in all rnn/‘:.r ewhatfoever, whereaf the conrt of conflable ought properly
and definitively as any conflable or marfhal of this vealm, cither joyntly or feaserally, hevetgfore have
tion of the earl marthal's juritdiétion could not be penned, nor one more full and nnreferved |

toextend to all caufes whatfocrwer of’ which the conrt of the conflable and marfhal ought properly fo take

ception,  How it happened, that o {oon alter this folemn hearing and declaration concerning
and judges of the King's Bench fhould advife the king that lord Rea's appeal could not be

feems very extraordinamry and unaccountable,
to the civil law, which our judges of the conrts of common law forhetimes may bave Indulg

unjult y beeanfe we are not now pollefled oi'the reafons afligned for the
the fame want of information grently leflens its welght and anthority,
the earl marfhal's judicinl powera, it may be proper to up

opinionin rafpeét 1o it, further than hf obferving upon the diftinétion between the o
1

lunby o far na it is founded on the 1, Ho g4, €. 140 Though that itatute provide

0/ the rfwlu{ Shall be tried and determined before the conflable tnd mnrjpn!. yet it is
tute, that it wae made, not to declire or segulate by avdem the judicatuie of

e ttanlls. M el

el i

vientem or ao days per feiphum vel milltem,  Awd fo it avas done by the abbot of Saint Alban, nvhe held fix knlghts feer o the king

wife the reader, that there is not the

To uttribute their advice to that jenlonfy of jurifd

iy many and clear proofs; that
authorife avill and command you our earl marfbal,
to take cognifance, as judicially
done,
for it declares his judicial power

opinion thus piven to thecrown
Maving thus exhibited a view of the controver|

leaft intention ufndvnncln‘ any
ales of Aonor and arms and thofe of /if¢ and

8, that all appeals to be made
nrpnrr:nt from the other parts of the [ame {tn-
t

ie court of chivaley fhould be exercifed, but

roceed avith extraordinary deliberation, and having

the conflable and mar-

A more explicit recogni-

copnifance, without one cx-

the earl marfhat, the lord keeper
taken without n high conftable,
i&tions conforming fo much
vedd to nn illiberal excefld, would be

mndon the other hand,
Y about

of things done ont

quiien
L a ———
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Lab. 2.

[/] Clanvil lib. 7. ca.

cap. 16, Mirror cap. s. feft, 2,
Britton 162, (4. Init, 192.)

[#] Forteleue @1p 44.

[#} Lamb, fol, 135, 4.

9. IO.
Fieta lib. 1. ca. 8. & g. & lib, 3.
¢ap. 16, 17. &c. Bralton lib, 2.

Cap. 4.
Jinty ita cquis et armis f¢ bene
inflruant, ut aptict parati fint
ad fervitium meun, et defen-
Sronem regni mei,  But thele
priviledges and quittances are
difcontinued, and the charge
remaineth. .

It is called cominznly m
[1])- our bookes fervitium mi-
litare, &, OF fervitium militis.
And this fervice was creat-
ed and provided for the de-
fence of the realme, to per-
forme which fervice the heires
are not accounted in law able
till the age of -one and twenty
yeares, 1 herefore -during
their minority, the lord fhal
have the cuftody of .them, not
for benefit onely, butthat the
lord might fee, that they be
in their yopg yeares taught
the deeds of chivalry, und
other vertuous and worthy
{ciences.

[m) Si hereditas tencatur
per fervitivm militare, tunc per
leges fufans ipfe, et bareditas
ejus, oI per dominum ﬁ-m{f
lins cuffodientur, LS. ,_‘?__n'{.r
putas, infantem talem iu arii-
bus bellicis, quos Jacere ratio-
ne tenure [fus ipfe afiringitur
domino feodi [fui, melius i1~
Pruere poterit, aut welit, quan
dominus ille, cui ab co ferwvie
tium tale deéfrm', et guz' M-
joris potentice et honoris :z'_/z'{f-.
matury, quam funt alii amict
propinqui  tenentis fui?  Apfe
namguey, ut fibi ab codem te-
nente melins ferviatury  dili
gentem curam  aidbibebit, et
melius in hits eum erndire ex-
pertus effe cenfctur g;fr:m rali-
qui amici juvenis, S, et re-
QEra non mlinimem  erit reg-
20 accommodunty ut [ncolee ¢jus
In armis fint expertiy wamt at-
daller quilibet tfacity, quod [
Suire ipfe non diffidit.

[x] Amonglt the lawes
of Saint Edward the Con-
feflor, it is thus provided,
Debent  enim  wniwerfi lidere
Lomines,, &co  fecandum  feo-
dum  fuun, et fecendunm  fe-
nementa fua arma babere, o
illa fomper prompta conferva-
re ad tuitionein regniy, et fer-

Sfeignior a luy,

Of Knig’hté Service.

Jon baron et luy po-

zent enter en la terre
et oufte le feignior.
Car ceoeft hors de cas
de le dit eflatute, en-
tant que l¢ fergnior ne

poit tender mariage

aluy que eft marie,
&Ge.  Car devant le
dait eflatute Wefim. 1.

tiel iffue female, que

Juit deins age de 14

ans, al temps de mort

Jfon auncefter, et puis

qie el avort accon-

plifh lage de 14. ans,

fans  afcun  tender
de marage per lo

t1¢/
hetre  female donque
puiffoit enter en e
terre of oufte le ferg-

nior, ficome appiert

per le reherfall et pa-

rolx de le dit flatute ;
tfint que le dit fla-
tute fuit fait en ticl

-cas tout pur ladvan-

tage de Jeignicrs,
come il femble. Mes
uncore ceo touts jforts
eft entendue per les
parols de meme le fla-
tute, que le feignior
navera les deux ans
apres les 14 ans,
come et avantdit,
mes lou t1el heire fe-
male fot deins lage
de 14 ans nient ma-
rie al temps de mort

Jfon ancefter.

witium dominorum fuorum Juxta  preceptum  domini rvegis  exdlendum et

Sect 103,

heire female, and then
her hufband and fhe
may enter 1nto the land,
and ouft the lord. For
this is out of the cafe
of the faid ftatute, 1nfo-
much as the lord cannot
tender mariage to her
which 1s maried, &c.
For before the faid fia-
tute of W. 1. fuch iflue
female, -which was
within the age of 14
yearcs at the time of the
death of her anceftor,
and after the had accom-
plithed the age of 14
yeares, withoutanyten-
der of mariage by the
lord unto her, fuch
hewrefemale mighthave
entred 1nto the land
and oufted the lord, as
appearetn bytherehear-
{all and words of the
{aid ftatute; {o as the
{aid ftatute was made
(as 1t {feemeth) in {uch
cafe altogether for the
advantage of lords. But
yet this 15 alwayes 1n-
tended by the words
of the fame flatute,
that the lord fhal not
have thefe two years
after the 14 ycares as
is atorefaid, but where
fuch heire female 18
within the age of 14
yeares, and unmarted
at the time of the
deathof her anceftor (1).

And

pfrqgmdym.

William the Conqueror confirmed that law in thele words @ Statuimus et frrmviter praccipin
musy, ut omues com:tesy, e barones, et militesy ¢t forolentes, of mu'w;ﬁ liberi Lomines totins

rqquf

when appeals thould be brought there and awihen in the courts of common laav, and further to put an end ta the bringing ap-
peals in parliament ; and therefore it (cems wholly unwarrantable to lay any ftrefs on the ftatute’s incidentally mentioning
conftable as well as parfhal, who as all agree wre joint judges, when both ofbces arefull,  As to the mode of tial 1n the cale of

appeals in the court of chivnlrf(, {fome have 2
the appellant is not priviledged fi
peals in the courts of common law, is a mifka

om the dnel

prehended, that it is ever by duel, i the puity appealed eleéts that mode, and
by age fex or profetlion,  But thhg, though it may be very true in relpeét to ap-
ken potion a9 to appeals in the court military 3 for there duel is only the ultimate

trial, and never reforted to unltefs there is a want of’ fuflicient teftimony to prove the offence, and even thep 1t is tiud to bein

the diferetion of the court to grant or refule the dpel.

See Ruthw. v. 3. p. 113,

In lord Rew's appeal againdt Ramtey in the

”. Chp, 1. being the laft in which the duel was direéled, the day of combat was prorpgued 3 and m the mean time the king
fignifying his delive of not baving the affair decided by dugl, the court met and comumitied both theappellant und appellee

till they thould give fecurity to the fatisfadtion of the king not ro attempt any 1
wards was diffolved by a revocation of the commiflion which had been grante
Before we leave this fubjeét, it may not be nmifs to hint the neceflity of havip
valry, which is really ot importance, duly re

rulated and reformed.

nng againlt each other, and immeditiely after-
tor trial of the appeal. Rufhw. vo 1. p, 127~
e the crfmnal jorvidition ot the court of cli-
IFrom the preceding ucconunt it appeara 1o be doubtiul

who can lnwfully nét as the judges, and l}'.ﬁth:ﬂ the want of a trial by jiny may be deaned o 1eafonable objeflion to the
form of proceeding ; and in confequence of thefe two circumftances the eriminal juriidiction of the conrt of clhvalry hath long

beetv In it dormant flate, and is likely to continue in it, unlefs the legiflanure upplies o remedy,

Thivt would be eafy to ef -

feét 3 for nothing more wonld be neceflary, than to afcertain who fliould conttitute the court in cafes of appealy, to abolifh the
prefent mode of trial, and to fubflitate in ats room the trial by jiny oo o plan like that, which has alicady been adopted by ita-
tute in refpett to the eriminal puifdiction of the admivalry comite Towever it mult not be taken Lo granted, that this court
18 the onfy jurifdi&ion for the trial of crimes committed 1 foreizn countiies s or that without refuting toat, there would be

der, and hath accordingly been fometimes put into ufe,

Lon ablolute defledt ufiu[licc in the cale of all {'uuh crimes, .
tl‘c{lrﬂll and mlll'dﬂ'l‘, in whatever plﬂ{:t.'. c::mnmtml, whether susthin the :i*m_q g slomintons or withont, Ml be trabile

miflioners of gyer and terminer to boe appointed for that purpole § and this Hatute, we are told, flonds unrepealed
2. As to treafons and mipriions ol treafun committe

realm, thecy by the 35, H. 8 ¢. 2 are triable either before the King's bench or commillioners, Sce oo Hal, Hat, PH Gl 285,
nlfo provided by the 26, of H, 8.¢, 13, that the crimes wade treafon ander that thuate or being, o bdore it comvmitted pur of 'rhe

For 1. the 94, of Hens 80 e, 23, provides, tnat tiealon nmipfionol

wtore Lo .
s to Mmui'-
out ot the
It 18

realm, hall be indiéable before commiffioners and tricd inthe King's benchy but vt i doubtful whether thg fatute s now
force, Sce farther ns to the high conftuble and earl marfhal Poll 106, a, and 91, be—Note s to ¢fewaee, 1w caxprefsly taken

the rt:iFn of Edw, 1,

(1)

nway by the ta. Cha, 2, ¢, 24. and had fallen into ditafe long before; fur there isno dnllance of puwliament's afetling it fince

sSee ante 73, b,
n Loand M, and the Pap. MS. there isthe following. Item fi un home tiewt un praner de un auter per feracyee de chiaaler,
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et duos wilites paleatos et lege milltari decenter grmatos et octo armigergu, fowr of whom avre cyquites
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Lib. 2. Of Knights Service.

int femper prmﬂpfi et Edmti ad ﬁ'rfb'fﬂ'mff Juun fm‘f'g!‘ffm. nobis fx}.':[ez{rfrsﬂ{ ¥4 pf*mgerzdrm:, CH M
fomper Opus adfuerit, fecundum quod nobis debent de Jeodss ef tenementis fuis de jure facere, Of
‘Out of thefe two lawes the fludious andlearned reader will gather divers notable things, And
therefore if after the lord hath the wardfhip of the body and the land, the lord doth releafe
to the infant his right in the {eigniorie, or the feigmorie defcendeth to the infant, he fhall
be qut of ward both for the body and the land; for he was in ward in refpect he was not able
to joe thofe fervices which he ought to doe ta his lord, which now are extin&, and ceffante
caunfu ccffat canfatum. And our author fuith, that the tenure by knights fervice draweth
unto it ward, marriage, &c. fo as there muft be a tepure continuing., ~ As if the conufor in
o ftatute merchant be in execution, and his land alfo, and the conufee releafe to him all
debts, this fhall difcharge the execution; for the debt was the caufe of the execution, and
of the continuance of it till the debt be futisficd, therefore the difcharge of the debt which

is the caufe, difchargeth the execution which 1s the ¢ffeét,

Et trait a luy gard, mariage, ef reliefe.  Soas regularly there be fixe inci-
dents to knights fervice, (wiz.) two of honour and fubmiflion, as Homage and Fealtie. And
foure of profit, vz, Efcuage, whereof he hath treated before, Ward (.7, wardfhip of the land)
Dariage and Reliefe ; of all which our :}thhﬂf h'th onken. But there be other incidents to
kmghts {ervice befides thefle; {a] as {fm’:,' pur faive fits chivalier, ot aide pur file marier, &,
which at the common law were uncertuine, and were called rationabilia auxilia, becaufe it they
were exceffive and unreafonable in the judgement of the court where they were queftioned, they
ought nottobe paide : but now as well in the king’s cafe, as in the cafe of the fubject, they
arc. by ats of purliument reduced to certaintie, which are worthy your readmg (1),

Gar (2,, ov [¥ard, 1In Latine cuflodia, and hercof the lord is called gardian, cuffos, and
the minov 1s called a ward or one in ward, [4] And albeit (as our author faith) knight fer-
vice draweth with it ward, &c. yet by cuftome the heire of him, that holdeth in focage, may

be in ward,

W[ezrrmga’. Maritagium betokeneth, not onely the copulation of man and wife in
mariage, but alfo (as in this place here) the intercit of the gardian in beftowing of a ward in
marriage, which the law gave to the lord, not for his benetiv onely, but that he fhould match
him vertuoufly and in a good ffumly without difparagement, as fhall be fuid hereafter, which is
the principall foundation of his eftate.

[C] KC’ZZ-?fE'- Releviwm is derived from the Latine word relevare; for {o [4] ancient
authors fay, and give this reafon, Dwia bereditas, qua jacens fuit per antecefforis deceffum, re-
levatur in manus beveduny ot propter fallam relevationem facienda erit ab herede quadam pre-
flatio, quee dicitur releviem, And in: DDIllelazly it 15 called relevamentim and relevatso.

The reliefe of a whole knight’s tee 1s five pound, and {o according to that rate, And this
reliefe was as fome hold certaine by the common law; * but the rcliefe of earles and ba-
rons were incertaine, and thercfore were called relevia rationabilia ; but the ftatute of Magna
Charta, cap. 2, limits them in certaine, and mentioneth alfo a knight’s fee, But I reade in
the book of Domelday, RLuod Tainus wel miles regis dominicus moricns pro relevamento dimittebat
regi omnia arma Sua, et cquum wnum cum fclla et alivm fine fella s quod fi ¢ffent ei canes wel accipi-
tres, preefiabantur vegiy ut f vellet acciperet.

Since Littleton wrote [e] there is a good law made againft fraudulent feoffements, gifts,
grants, 8&c. contrived of fraud to hinder or dtf:fmud lords, &c. of their relietes and heriots
among(t other things, for the expofition of which ftatute reudq the authorities quoted in the
margent, And it is to be obferved, that the words of the fard act of r3. Ehz. are, (e ¢
therefore declared, ordained, and enacled) and therelore Iike cales, and infemblable mifchief
fhall be taken within the remedie of thisact by reafon of this word (declared), whereby it ap-

peareth what the law was before the making or this ftatutc (2),

Son leire male. (/] For regularly by the common law the heire fhall not be in
ward, unlefle he claime as heire by defeent. The ftatute of Merton, de biis gui primogenitos
Jeoflare folent, [g] did hclpe feoftments by collufion in certaine cafes.  And Britton {aith,
that Robert de Walrand 3 fage of the law did advife the great lords of the realme to
make the f{aid ftatute, which whent was palt, the fame aé tooke his firfl effeét in the heire
of Walrand’s owne heire, whercot Britton maketh a {peciall remembrance. But now { 4] by the
ftatutes ol 32, and 34. 1. 8. of wills, he which holdeth lands by knights fervice may by adt
executed 3n his lile time, or by his laft will m writing, difpofe two parts as b[?r the faid
utks appeareth, It he difpole ail by act executed, then it fhull ftand good againft the heire,

{o

Sect. 103.

regni noffri pm'a’fr.‘?i habeant et tencant Je femper in armis cf in cquis ut decet, et oportety ¢f quod

26

See W. 1. cap. 48. The focond

part of the Inftitutes,
(6. Co. 22. Poft248.)

20. Aff. p. 7,
(2. Ro. Ab. 404. Doc. Pla,106.)

(a] Grand. Cuft. de Norm. cap.
35. Regift. orig. fo. 87. Glanvil
ib. 9. ca. 8. 45, Fleta Iib, 2.
cap. 40. & hb. 3, ca. 14. Mirror
ca, 1 lect. 3. Britton fo, g, &
70, F. N, B. 82. b, W, 1.c4.33,
25. E. 3. ca. 11, 31, H. 4. 34,
5 E 3.11. Vide (e&. 110.

[6] 8. H. 3. Prefcript, 38. Pafch.
21. E. 1. Coram rege Rot. 41,
Nota pro Hibernia Prior de] St.
Trinitie de Dublin’s cate,

[c] Vid. Seé. 1120
[d] Bradton Lib. 2.”ca. 36.
84. Fletalib. 1. ca. 10. & lib, 3.
ca. 16. 17. Bntt, ca. 6g 7o.
Glanv:l ib, g. ca. 4. &1ib, 7. ca.
9. Ockam de differentiis relev;-
orum. (Ante 6g. b, Poft §3. a.)
[#) Ockam ubi fupra, Bra&on
hbi o {ﬂ- 851

[¢] 13. Eliz, ca. 5. 19, E, 1.
Reliefe 3. 7. E. 3. ib. 11, 1,
Co, 80. &c. T'wine's cale. g, Co,
6o. Gooche's cafe, 6, Co, 18,
Pakeman’s cale. 30, Co, 56. b,
See alfo the ftatutes of 3. H. 7,
c.4. & g0, E. 3. ca. 6. Vide
Mich, y2. & 13. Eliz, Dicr 2¢95.

[ £] Britton 168, Fleta lib, 1.
ca. 9.

[g] Merton ca. 6. (11.Rep.23.)
Bra&. fo. 8. Brit, to. 65. g, H.
4. 6. 4. H.7.¢a, 17. 27, H, 8.
7. 3g. PPartridpe’s caft, 1. Com.
hER

[£] 32 H. 8. ca, 1.
ca. §.

14. H. 8.

et il lient un anter mancy de un aunter home per un tiel ferawyce, mex il tient lun maner per priovite, &e. et Pauter maner per pofie-
rigrite, ¢t ady iffue file, et dewvie, et les maners defeendont al file aidonques efleant deinz lage de 14 quus, et le feignouy de que wn dez ma-
ners efl tenu per priovite feifit le garde del corps del heire et de le maner tenus de luy, et lauter feignonr feifil lr parde del auter maner
tenuz de luy, en eofl cafe quant la file wient al age de 14 auns, ele entreva en le maner tenuz per pofleriorite coment que ele foit adonques
defmarie.  Rar les parols de meme Irflatute de Welkminlter premier font en tiel forme que enfupfl. Les heives femels, puis que cles
ayyrogt complie age de 14 aunz, ¢t le feignour, a quile mariage appent, celes ne wowdira mariery mez per coveitije de la tevre celes wou-
dra teyer difmariez, puraeu ofl que le feignour ne puife aver ue tencr per cochefon de le mariage les tervex de celes heivex femels cutre
druz qung aprez. le terme  dez auauntdiz va auns, Fc. per queux parols, il poet eftre prowve, que apres les 14 annss :_uu!f doit avwer les ter-
rexs en tiel cafe, e, for fque celui, w qui le maraive appent, &e. vt pur cco que trell maraive nappent a celuy, de qui la terrve efl tenus per
rifleriorite, &e. tiell heiv femely quant cle vient al age de 14 auns, poet bien entre en tiel terre, que (ffimt oft tenus per pofleviorsie, e —See
15, I1. 6. T

(1) The nids pur faive fitx chivaglier ot pur file marier ave exprefsly abolithed by the 12. Cha, 2. ¢, 24.—They were incident tq
fucng;c aswell as knights lervice. 2, Inlt, 293, See further as to ands Wright's ‘Fen, 40, 145. and 2, Black{l. Comment. 63,

(2) See a note an the (ubjedt of relief, Polt 81 a.

cam lineis et ferreis armis wuniti, and fwo aere DaWlikavity and they nvere prefented to the conflable and marjbal, and 1n conftabu-

Lagiis pofiti, that is, {ifiecd 1o thetr foveral companies.  And wote, that bhi milites ¢} [ervientes avere at thetr oavn proper expences in
l'ﬂlﬂg
L ’

.
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[ib. 2. - Cap. 4. . Of Kmghts Service. ~ Sect. 103.

(To. Co. 30.) {o as nothing fhall defcend unto the heire. But in cafe of a devife by his laft will, a third
!-*] 3. Co. 25. 26. in Butler's part fhall defcend to the heire? ttl}uugh all be devifed away : and if the ‘tenant le_ave a third
Cﬁ:}mﬁ; gﬁe 7 Co ‘Iﬂﬁs”hi“?;tﬁz part to defcend, then the devife 1s good for the refidue. (/] But thefe things requite fo many
Cxia - Eod. lib. fo. i;;.'ing'Vi- diverfities gr9undcd upon evident reafons, and are fo plajnely exprefled in my Commentaries,
gil Parker's cafe. as they (being very long) fhall not need to be repeated here. (4] And that the tenure by

knights fervice draweth to it ward mariage and reliefe, is of great antiquity, for foit was in

(4] Mir. ca, 1. Se@. 3.
the time of king Alfred (1). :

| Qﬂﬂﬂf tiel tenant mort.  Here Littleton fpeaketh not of a dying feifed by the

tenant, for in many cafes the heire fhall be in ward, albeit the tenant died not feifed, &c.

nor in the homage of the lord. Asif thetenant maketh a feoffement in fee upon condition,

and the feoffor dieth, after his death the condition is broken, the heire within age entreth

for the condition broken, he fhall bein ward, and yetthe feoffor had no eftate or right in the

(1. Co. cg.) land at the time of his death, but onely a condition, and which was broken afte_r his deceafe.
(#) 39. E. 1. 36. tit, Gard gz [ *] But becaufe the condition reftoreth the tenant to the land in nature of a defcent, (for he
1t. H'y. fhallbe in by defcent) by the fame reafon fhallit reftore the lord to the wardfhip, {eeing now

33. E. 3. Gud. 162.
12. 19. E 3. Garde 114, 38. (a5 Littleton {aith) the heire of his tenant is within age, and not able to doe him lervice, and

Al x8. go. Al 36. 20.EL 1y qetilt in the lord to barre him of his wardfhip,

262, 4. FH. 6. 16.b. F, N, B, . . . A o .

133. 6. H 4. 4.a. [/] Andf{o Idoc take it, that if tl‘_lE: heire Wlt.}'lln age recover in a n’rm{ non fuit canpes men-

[/f 7.4, g.12. v. H. 9. 12, tis, Or formedon en diftendery or remainder as hewre, or fuch hke, the heire fhall be in"ward ;

22. E. 4. 7. 6. 40, E. 3. 43. 4. for thele be ftronger cafes then the former, for here a right doth defcend to the demanant,

M. 136. 15 E. 4. 10, 11, which right being by caurfe of law reftored to the pofleflion of the heive within age, by con-
fequence the lord 1s to have the wardfhip of him, but in the cuafe of the condition, no right
at all defcended to the heire, as hath beene faid.

And fo if tenant intayle, the remainder in fee, maketh a feoffement in fee, and dyeth lea-
a1. E. 3. Gard. 162, ving the iffue in taile within age, if the teoffec infeofe the iflue in taile, whereby he is re-
{z. Ro. Ab. 38.) mitted, ‘he fhall be in ward to the lord ; for as he is reftored to the title of the land as heire,

| {o is the lord reftored to his title of wardfhip as lord of the fee, And as to this purpole
herein I take no diflerence betweene a right of action and a right of entry defeending, when
by attion the right of the land 15 lawfuily recovered by the heire withinage, to his tenant ; and
albeit he dyed not in his homage, yet there was a right of homage, and no defaule or laches
was inthe lord, or act done by him to prejudice himf{elte thereof,

But if one levie a fine executonie (as fur grant et render) to a man and his heires, and he
to whom the land is granted and rendred, betore execution dicth, his heire betng within age
entreth, he fhall not be in ward, for his ancefter was never tenant to the lord, and fo there
is a manifeit diverfitie betweene this and the other cales. £t fic de cateris,

But if the tenant maketh a feoffement in fee of lands holden by knights fervice to the ufe
13. El, Dyer 248. " of the fcoffee and hi_s heires, ‘untill tl_lc tune that th@ ft:‘(Jﬂ.bI' pay to the _:E:uﬂ'cc or his hetres

2 hundred pounds, for the which a time and place 15 imited ; the feoffee dyeth, his heive
within age ; the lord fhall have the ward{hip of the bodie of the heire, and of the lunds of the
feoftee, conditionally, for he cannot have a more abiolute interelt in the wardihip, than the
heire hath in the tenancie : therefore if the feoffor pay the mony at the day and place, and
entreth into the land, in this cafe both the wardfhip ot the bodic and lands is devefted, be-
caufe the lord had no abfolute intereft in neither of them, but doth depend-upon the pet-
formance or not performunce of the condition, |

("] So if ¢the conufor of a fine executorie of lands holden by knights fervice dyeth his heire
within age, the lord fhall have the wardfhip of the bodie and land : bpt if the conufee entrech,
the heire is ditherited, and the lord hath loft the whole benefit of his wardihnp,

If the diffeifee dycth his heire being within age, [»] the lord fhall have the wardfhip of
the heirc of the bodie of the diffeifec.  [#] But put the cale, that in that cafe the difieifor
dicth feifed, and his heire within age, the lord may feife the wardfhip of his heire alfo, and
of the land alfo: but the doubt is, whether the heire of the diffeifee fhall, after the defcent
to the heire of the diflgifor, continuein ward, for that after the defcent the heire of the dif-
{eifor 1s become his lawful tenant, and the heir of the diffeifee is not tenant uato him untill
he hath recovered the land.

It cefli gue ufe betore the ﬁ:}tute of 27. H. 8. had dyed, his heire within age, the lord
fo)1a. H. 8. . 4. H. 7. cap.1y, L9 fhould have the wardilip of his_; heire ; ﬂnd_ it the feoffee had dyed, his heire within age,

the lord fhould have had the wardfhip of his hetre alfo, and fo a double wardfhip for one and

[£) 4% E. 3. 26, tit. Avowric fume land, the onc by the ftutute of t H. 7. the other by the common law,

264. 22, Fi 6. 9. 48. I:gc? l;. [p] Tenant by kmghts fervice ma cth a gift in taile, the remainder in fee, tenant in taile

1o. Fu i 260 31 Eo g tite Garde o F G 4 Feoffement in fee. and dyeth, his hewre within age, the lord fhall have the wardihip

I'&I Igl Ei 3- 7i 14- I‘ii 4-- 33. - L ’ 4 , - ] L] b ’ \ ’ _I
of him; and if the feoftee dicth, his heire within age, thelord fhall have the wardfip alfo

5. [‘L Grﬂﬂt4 . ' Et 4- . .y s , .
7. E, 45 27+ 1s. 31:;, 4? 13 2. E{. of his heire, and of the land.
2, Avow, 181, . 1f

(1) This thews, that in lord Coke'sopinion the feudal tenures were fettled here before the conqueft.  But as to this contro-

verted point, lee note 1, of 64, a.

11. He 7. 12.

.~ *(Peft 248. a )
[*] 12. H. 4. 16, per Thirning,

[] 41, E. 3. 223,
{7] 15.E. 4,11

I L
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poingy flaying for a0 days, and reurning, Note alfo that the 40 d?: are accounted from the day prefixed for the affembling of the
o armyinthe deflined place, fw/uremr I ﬁnﬂ be, _f:.p/m/wr " _rﬁa Kingdom or ont of the kingdam 5 and the day and place of the aflembly of
the arny were prefixed in the avrit de fummonitione fervitis,  Obferve, that great fines avere frequently impofed an thoje, avho ere
e fummons of the army, Vid, Clanf. 27, H. 9. pavte s, m.va. Thomas de Berelay was fined 6o

deficient in doiny their fervice on th ff
marks for default of fervice in transfretando cum rege, Claufl 16.E, 2, w, 16, The barons of the exchequer wwere commanded to comi-

paur.rd auith the archbifhops, bifbops, religions men, and others for the remiflion of their feraice in the next army Jurnmoned at Neaveaflle on
the vigilof Saint James next enfuing, and to take Jor a fine forty pounds for cvery fee, and fo pro vata. By Pat, va. £, 2. it avay di-

refled that twenty pounds fhould be taken for a fine on every }ﬂ'ﬂ' of @ kuight avho fhoull make default,  Vid, fines 9. E. 2. m. 4. 5. On
qa

the furnmmoni of ferwice for the army _af-S‘rorfmn?. ioavas prociaimed, that ecclefinflical perfons and cwomen fhould do their fervice at the
' day,
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If tenant by knights fervice maketh a gift in taile, and the donee maketh a feoffment in
fee, and the donee dieth his heire 1vi§lli11 age, the donor fhall have the wardfhip of him ; becaufe
he is his tenant in right. [7] Butif the teoffee dieth, his heire withinage, the donor fhall
not have the wardfhip of his heire, but the lord paramount ; becaufe he is tenant iz fait to
him, neither fhall the donor avow upon the feoffee or his heire for the fervices due unto him,
becaufe he muft in ks avowry fhew the reverfion in fee to be out of him by the feoffment, and

confequently the fervices incident to the reverlion are alfo out of him, but he fhall avow upon
the donee and his iffues : [r] and thus are all the bookes that feeme to be at variancey either

anfwered or reconciled.

[d] La terre tenus de Zﬂ)’: (Ic.  Littleton here fpeaketh of lands holden of 2 fub-
ject: for if a man hold land of the King by knights fervice 7z capite, and other lands of other
iords, and dieth his heire within age, the king fhall have the wardfhip of all the lands by
his prerogative : and this was due to the king by the common law, the fees of certaine ex-
cepted, as in the ftatute of prerogativa regis cap, 1. appeareth.

Butif 2 man holdeth lands of the king by knights fervice, as of an honor or mannor, &c.
[5] in that cafe the king fhall onely ‘have the lands holden of him, and not of any other. Yet
by reafon of tenures of the king by knights fervice of certamne honours, (while they were in
the king’s hands) the king (as fomne have faid) had (asit were by prefeription) his prerogative,
wiz. Raleigh age net bonony and Peverel, and fo of lands holden by knights fervice of the duchy
of Lancafter in the county palatine {1).

fc] When an heire hath bin in ward to the king by reafon of a tenure in capite, after his
full age he muft fue livery, which is halfe a yeare’s profit of his lands holden. But if hebe of
full age at the time of the death of his anceftor, then he fhall pay for lands in pofleflion a whole
yeare’s profit for primer feifiz : but if it be of a reverfion expectant upon an eftate for Iife, as te-
nant in dower, tenant by the curtefie, or tenant for life, then he fhall pay but the moity of one
yeare’s profit,

[d] If the heire be in ward by reafon of a tenure of an honour or mannor, (except as be-
fore) he fhall not fue liverie, but an oxfler le maine cum exitibus, albeit he never made tender,
fe] And if he be of full age, the king fhall have no primer ftifin, but rehefe.  But wherethe te-
nure is iz capite, there the king fhall have the meane profits unuli the tender be made; and if
the tender be made, and not duely purfued, the king fhall alfo haveall the meane profits.

[ /] He that holdeth of the king by focage in chiefe, and dieth, his heire of full age, the king
fhall have livery and grimer feifin_onely of the lands fo holden, and not of the lands holden ot
others, [¢] But if the heire of fuch a tenant in focage in chiefe be within the age ot four-
teene at the demh of his anceftor, he fhall ncither {ue livery, nor pay primer feifin, either then
or any time after : and the reafon thereof is, for that the cuftodic of his body and lands In that

Ot Kn‘ights Setvice. Sect, 1673,

CI-- ‘;If

.{2. Ro, Ab, 18.)

[g} So was it hnlden T#, 18.EL
in Com. Banco per €ur. wnich
myfelte heard and noted, in Sir
Thomas Wyat’s cafe,

[7] So was it refolved in SirTho,
Wya/’s cafe ubi fupra.

(a] Glanv, lib. 4. cap 10, Bra&.
hb. 2 fo. 85, 36, €7, Brit, 1. 3.
c. 2. Fletal, 1. ¢c. 10, . H. 3.
Prerog. 25, 21. H. 3. ib 26.
Ror. Finium. 6, Johan. Stat.
Prerog. Reg. c. 1,

[#] Bra&, ob; fupra. Mae, carta
1. E. 6. ca.4. 5. E. 1.
5- 47. K q9. 21, 29.H4 8 B.
ut. Livery ¢8. 23. H.38.:1nd 33,
(2. Ro. Ab. 03 )

E] 8. Co, 172, Hale’s cafe. 48,

. 8 Br, tit, Livery 6o. Vid.
fe€t.xg4. (F, N. B. 235, E.)

{d4] 1. El Dier 168.

[¢) 22 H. 8. tit. Liv, Br. 62,

[ £]48.H 8. Liver. Br. 60. 44,
E. 3+ I1. 3% H. 6. £2, Stant,
13 b.

[¢] 20. EL Dy. 362. F. N. B.

259. b,

cafe belong to the prochein amy, as gardian in focage. [4] Neither fhall the king have ﬁrz‘mr’{ (6] F.NJ B, 263. 7.E. 4. 17.
Jeifin of lands holden in Burgage, (asfome have fuid) for thatitis no tenure in capite. /e M) Sianf, Pre, 13, % 1;1 64. .
Note. there is a generall livery, and a fpeciall livery: a generall hvery hath two 0~ ‘g ¢ env .

] 24 Ys P £y g , ry P oLl Vg W 4 3-;7

perties

Firft, it is full of charge to the heire, for he-muft finde an office in every county where he
hath lag;'l, or elfe he cannot fue a generall livery, and he muilt {fue out his wnit of «zate pro-
banda, {S¢.

(:1 The fecond property is, that itis full of danger: firft, it concludeth the heire for ever
after to denie any tenure found in the office. Sccondly, if livery be not fued of all and of
every parcell which the king ought to have, whether it be found in the othice or not found (for
a generall livery could not be fued by parcels) the liverie is void, and the king may refeife the
lands, and be anfwered of the meane profits.  So it is if the otlice be 1nfufficient, or the pro-
cefle whereof the livery was made be infuflicient, or the like, the king fhall refeife, as 13 atore-
faid. [a] Therefore for the eafe of the heire, and for avoyding of fuch danger, the heire for
the moft part fueth out a fpeciall livery, which containeth 2 beneficiall pardon, and faveth the
faid charges, and preventeth the faid conclufion, and the other dangers, which being of grace,
and not of right, as the generall livery is, the king may well and juftly take more for a {pe-
ciall livery, than for a generall, for the caufes aforefaid, but ever with fuch moderation as the
heire may cheerfully goe through therewith,

Note that livery is in nature of a reftitution, which is to be taken favourably : for if livery
be made of & mannor cum pertinentéis, the heire fhall thereby have the advowlon appendant,

Otherwife itis in grants by letters patents. :

Since the time that Littleton wrote [¢] there is a court of wards and liveries erected by
authority of parliament concerning the order of the king’s wards, &c. to be holden before the
mafter of the wards and the councell of that court appointed by thofe a&s. This hath

(1) Rot. Parl. 1r1.'H. 6. n. g7. Simile pro ducatuCornub. Rot. Parl, 18. H. 6. n. 43.
a0. Nota, as to the ancient honor of Peverel, the tenure of
Jac. Ley 9. Clarke's cafe. Vid. tamen P. 17. Jac. Churche’s cale,
Verel is tenure in capite as to the masnor of Woodham Mortimer. Hal. MSS, |
tenure of the king ut de corona in contradiftin@ion to a tenure of bim ut de fonore.
fathion to denominate the foremer a tenure wf de perfona regisy and as to the latter, 1t

sl -

il

la?'ﬁrm. — Hal, M§8,.

made
Rylty's efecheat m. 4. and 5. E 1. Rot,

that is in capite, but fome nenw additions 10 the hoyor are jof Jo. P 7.
Ley ga. for there it avas found, that lenure
By a tenure in capite in this note,

In the time of lor N .
wils not allowed to be a tenure # cd-

[i] 46. E.4. 97, 47.E. 3. 21.
2L, H, 6. ﬂ.g. b. 33: H- 6. 50,
2g. Afl. 8, Pl. Com, Countee of

Leico cafe 44, Eo 24 1. & 25, 12
Ri L I‘i?l 28; Z Hl 7! fﬂL IZ-

(4] 1.H,4.6.b. 47. H. 8. L.
ftop. Br. 1. 218, 7. E. 6.1b,222,
Scurfield’s care. Tr. 8, Ja, 1n cor
Ward, 23, El Dier 377, 28. H.
8. Br.tit, Liv. 56,

4t-E. 1. 5. 5 E. 6. 6. 27. AT,
43. Pl Com, 252, 20. El, Dyct
160, (10. Co, 64. 2.)

[¢] 32. H. 8. 46+ 33, . 8. caps
22, (4. lnit 133.)

of the honor of Pe-
lord Hale means u
Coke it was the

pite

M
day, or come before A and B and pay a fine, viz. twenly marks for every fees: So obferve, that they-avere not fines: impofed, but vo

liine

n reading the preceding annotation by lord Hale, it is very requifite to attend to the diftin€ion between thetwo fubjscts

of it.,: The fir/l part of the annotation, which ftates the rogrellive changes in

the 21, of Jam, 1. and refers to the commiffions of array during the l‘nml:i period
r

the aflife of arms between the 27, of Hen. 2. and
, is applicable to the gemeral mmls

tary forvice all
th.
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bz,  €Cdp: 4.  Of Knights Service. Sect.'103.
made fuch a manifold alteration, as were too long here to be inferted, and doth belong to another
treatife mentioned in the epiitle of the jurifdiction of courts, where it were neceffary, thar
the true jurifdiction of that court fhould be fet downe, a matter of no great ditheulty, feeing it

began {o latc'by' authority of Pnrli:uncut. And fince Littleton’s time, [/] there isa night of pro-

J' o A E. 5- cd, Bl- ) ) . - . .
L] fitable ftatute made concerning the finding of offices and’ other things, not.onely concerning the

P. Co.16.) king’s wards, or their rights and poflelions, but fome other provifions very beneficiall for the
¢] 4. E. ¢ 23 33, H. 3t fubjedt, in all to the number of 12, [¢] Firft, chat {uch perfons as hold tor tearme of yeares,
enter congeabl. Br, 125, or by copy of court roll, or have any rent comimnon of profit apprender out of any lands found

in any office, whcrbgf the king is meituled to the wardfhip of the lunds or tenements, or to the:
forfeiture of the lands or tenements upon attainder of treaton, fclony, preemunire, or any other
offence, yet may they have, hold, enjoy, and perceive their feveral eftates, interefts, and pro-
fits, although they be not found in the office. And this being a beneficiall law the eftages of te-
mant by ftatwee fkaple merchant and elegit, and executors, that hold lands tor pavment of debis,
are taken to be within the benefit ot the claufe: [ £]and fo 1s a doubt in r4. Kl Dier clecred.

14. Eliz. Dier. fo. 319 . < . : - . :
Lf) 54 2. Where it 1s found, that the heire 1s of tewer yeares than in truth he is, e fhall not be

{g] 5 Mar. Dier 156. concluded hereby, f{ g:! but every {uch heire at his very fu[l iige may profecute 1 writ of wiats
probanda, and fue his livery or onfler I maiue: in which cafe he had noremedy by the commop
BALS
[a)24. E. 7. 31.38. 9-H. 6. [&] 3. Where one perfon ormore be found heire, where another perfonis heire, the parie
18. 12.E.4.16. 30. All 28. orjeved had no remedy. | ,
‘Sl;aft_“- E-S.:u& ga.bSaiI:r; o | 4 Orwhereone perfon or more be found heire in one county, and another perfon or per- £, 4,
: PRSFOB 5% B: 5% 4 lons found heire inanother county, there could have beene no interpleading. 550,

. 16.E a. 4. 1. H. 7. 14, 2, , . _ ) . : _
. ;.' 12. ii{ 7. 15, $.Hov.' 5. Orif any perfon be untruly found by office lunaticke, or ideot, or dead, the party grie-

11. F. N, B. 262, 12. R. 2. Li- ved may traverfe the fuid offices; and you may reade in Ken’s cafe how the ofhee fhall be
very 2.3.":'-'. N.B.253. 7-€0 44 tyaveried apon this act. .
4&5.]{%3 c“f' ‘oo H. 6 1 [2] 6. Where it is untruly found by oflice, that any perfon attainted of treafon, felony,
E_‘Ict 5%}.‘.1‘&::?.5&:111:;'5 cafe. 32 " or preemunirey 15 feifed of any lands, &c. the party gric}'cd, hm'inrg juit ttle of li'eqhmld, {hall
H. 8, entre Cong, Br. 125. 14. have his travers or menflrans de droit {without being driven by this double matter of record to
E. 3. cap. 14. his petition of right us he was before this ftatute) which is much more {pecay then the petia
tion, for upon the pention there be foure writs of fearch, and every one muit have 40 dayes
before the {erving, and now but two writs ot fearch. _.
[¢] Vide 6. Co, 6; Wheeler's 7. Where an office 1s found by thefe words or the like giod e guo wel de guibus tenementa
cate. pr:fa’fﬂ:t bearenstiery juratores frre:! ’ Lgnorant, or holden of the kin g per quce fervitia juratores f:;r;m-.
rant, 1t fhall not be taken for any immediate tenure of the king in chiete, but in fuch ¢aies a
melins inguirendum to be awarded as hath beene accuffomed or old time. This brunch hath
[4] 12. Eliz, Dier f. 29202, 8. beene well [/ expounded ; for if the firtt ¢flice finde a tenure of the king per guz feroitia, i,
Co, x63: Paris Stoughtes’s cales  ver if upon the mclins inguirendum the tenure be found of a fubje®, the firlt office hath lugk
his fDl‘CCPC?‘jE’?y:'HH ijuiﬂamz‘f, and need not be traverﬁ:d, and the neelins, {Te. 15 In nature of
the diem clanfit extremumn or mandamus, (¢, and this wag but a declaragion of the ancient com-
mon law, as by the words of the ftatute (as bath becne accuffomed of o/d) 1t appeareth; but if
upon the melins 1t be found againe as uncertainely as before is faid, then it is 1o judgement of
13. Eliz. Dier 306. 4. H. 6, 13. Yaw a tenure in capife, and 10 1t was before the making of this act, and {a are the bookes thay
1g. H. 4. 2, b, {peake hereof to be intended ; butit upon the mebins a tenure be found of the kin g et de manys
. rio per que feroitia, e, 1t fhall be taken for knights fervice,

8.  Where it 1s found that lands, &c. are holden of the king immediately, where in trutl
they arce holden of a common perfon and not of the king immediately, and that the heire 14
within age, fuch heire within age fhall have big traverfe, &c. which he could not have had Ly
the common law.

9. 'The meuno lords of whom thelands are holden. which the king hath by his prerogative
during the minority of the heire, fhall receivo and take fuch reuts as are due unto them by the
hands of fuch of the king’s officers as receive the prnﬁts of the fame lands, where betore that
act, the lords ufed to {pare the rents due, &¢, during the king’s poflefiion, and after hivery
{fued charged the heire with all the arrerages.

10. There is a provifion for offices found before the ftatute or before the 20 day of Murel
next after the act. |

11, A {pecrall claufeis, that a feire fac’ hall be awarded upon every travers by {orce of this
act, and where the party was put to his petition, there wpon the wavers there fhall be two
writs of fearch granted,

12, And laftly, 1f judgement fhall be given againft the king upon a traver(e by vertue of
this act, all former rights appearing of record are fuved to the king,  But albeit thefe points
ure moft necoflary to be knowne, yet lee us now returne to Littleton, - |

16, E. 4 12, 46..E, 9. 12, 21, . Litrilctun wirily and mnri:riul_ly (trc'uting of g common perion) fuith, tenus de Tuy holden of
H.6. 11 3. Ho 7, s, him, for he fhall have nothing in ward but that which is holden of him,  But the king by hy

f Prerogans
pite.  But Mr, Madox Wﬂx animadverts on lord Coke and his cotemporaries, aswell for calling any tenure ut the King

a tenure wf de perfona by way of diftinttion, as for not allowing a tenure gyt e lonore to be a tenure in capite. He ob.
{erves, that all tenyres ot the king are of Ais perjorr, and that in order to diltinguifh aceurately between lands eriginally holden
prmediately of the king and tho'e holden immediately of him in confequence of the efcheat of an honor or barony, we thoitd eal
the tenure of thofe ot the fird defcription a tenure af de corona, and that ot the fecomd o tenare at de honore.  Further he inhily
that tenure i capite of the kingis 'hgiding immediately of him without the interpofition ofany mefie lord, and con fequently that
a tenure of the king alde lonore in equally jn capite with a tenure st de corona, though in other refpedls there cettainly mie very

ymportant differences between the two, fuch as render it highly neceflary to preferve a ditin®ian.  See Mad, Baron. Anglay,

_ r—— ey P ' —— e an - J——
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the king's ubjeéte are linble to for the internal defence of the realm. The remainder velates to the performance of that partjculiy
mll:t:rr.y‘{crvice,w[‘lich wasdoe by reafon of tenure, and might be yequired on foreign expeditions. With refpet to thelarter it may
hie r"ﬂwlcf_lt to add, that military fervice by tenure wag, wholly n'Hmilﬂu'tl‘hy the 12, Chuga, cozg whichin exprels terms difchar peg
anll cl_tutcﬁ from fervices on voyages royail, and thar long befure this Qatute it had Ialten into difute, as ApPPeIn s fi'om there not hm;lq
any inftance of alleMng efcupge dince the reign of Edward the fccond, Asto the former, lord Hade ends s bittorival deduction

shoug
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rerogative fhall not onely have fuch lands and tenements, which (as hath been faid) the heire
“f his tenant by knights {ervice iz capite holdeth of others, but fuch inheritances allo as are
ot holden at all of any, as rent charges, rent fecke, fayres, markets, warrens, annuities,
ard the like; and fo 1s the law cleerely holden at this day, as it hath beene refolved; and fo
expEricnee teacheth, that the king by his prerogative given to him by the ancient common
1w fhall have thofe inheritances not holden, and fo the guare made by [o] Stuntord is cleered [o] Stanf, Prar, fo. 8.
.nd made without queftion, . '
The law is changed fince Littleton wrote in many cafes both for the mariage of the body,
and for the wardihip of the lands, and a farre greater benefit given to the lords then rhe com-
mon law gave them, and fome advantage given to the heires, which betore they hud not,
which fhall be touched briefly. |
1f the father had made an eftate for life or a gift in taile of lands holden by knights fer- Merlbridge, ca. 5
vice to his eldeft fonne, or other heire apparent within age, the remainderin fee to any other, pl. com, Si., o
and dyed, the heire fhould not have beene in ward; for this was outof the ftatute ot Merle- 27 H. 8. z0. 33. H, 6. 14
bridee. But atthis day the heire fhall be 1n that cafe in ward for his body, and a third part
Qf his lund.
ra} Soif the father had infeoffed his eldelt fonne within age and a firanger and the heires [a] 31. E. 3. Collufion 2.
of the fonne, and died, the fonne fhould have beene our ot ward; but at this day he fhall be 33. H. 6. 14
-y ward for his body, and for a third part of his moity, [42] So if the father had inteofted any 0] 33- If 6 14. 27. H. 3. 7.
of his younger fonues or others for the muking of his wife u joynture, or for the advancement GG L,if - 7(5:1.1?,;.::;&
of his daughters, or for the payment of his debts, and after inteoffe and convey the land to o, Eblaz.:*.ﬁn. 3. iz, 197
his heire and dyed, his hetre within age, his heire thould not have beene 1 ward ; becaufe hc 20. Eliz. 361. 19. Ebz, zgﬁ.
Wis bUU.l'id b}’ the law Uf nature and 11:1[10115 o Pl'Ol’idE ﬁ]l’ thcm; but now 1n all thefe cafed 5- Muiria 158.
the heire fhall be 10 ward for his body, and a third part of the land, and all this groweth by
conftruction upon the ftatutesof 32, and ;4. H. 8. [¢] But it either the eldeft fonne, orany [¢] 1o0. Co. 1. Leonard Lovey’s
ol the vounger founes purchafe lands of his father, which are holden by knights fervice, bong cale.
fide for the reafonable value, this 1s oyt of thofe flatutes, and the heire thall neither be 1n ward,

nor pay primer foifon. *
And 1 all the cafes abovefaid, (for example) if a feoffement be made to the ufe of his wife
for life, or to the ufe of any of his younger fonnes for life, or to the ufe of fome perfons tor
Life for payment of debts, and upon all thefe eftutes a remainder 1s limited over, if the wife or ‘
tenant tor lite dye 1n the lite of the father, [#] or if it be conveyed to the ufe of the wite or [4] 2. Co. g1, Bingham’s cafe.
yonger Chﬂd"j"’-? 1 fec, or fee taile, orin fee tor paymentof debts, and thele lands are conveyed 6. Co. ubr fupra 84.
away 1n the life time of the father, after the deceafe of the father no wardfhup, &c. accrueth by 8. Co, 165. Digbye's cale,
force Of_:_/ any of the faid ftatutes, for fuch eftates muft contnue till the title of wardihip dee
rOW. /7 |
: [e]CIfthc father ccmvcfy his lands holden by knights férvice either of the kirg or of any [e] 14. Eliz. Dier 308, 3. Mae
meune lord to his middle fonne in taile, the remainder to the youngefl fonnein fee, and dyeth, @ Dier 130. 2. Co. 93. g4
the eldeft being within age, and the king or lord feize the body and two parts of the land, 1if f‘;”ghdm'ﬁ cafe, & Noustheot’s
the middle brother dye withoutiflue, the king or the lord fhall not have any benefit of the fta- 1:&(’.‘9
tute acainft him in remainder; for the ftatute was once fatisfied, and the ftatute extendeth '
not to him in remainder,
{ /] Ifthere bea grandfather, father, and divers fonnes, and the grandfather in the life of [ f]6 Co, 77, Sir George Cur-
the father convey his lands holden by knights fervice to any of the fonnes, this is out of the fon's eafe. z. Eliz. Dier. 184,
32. #4 flatute'of 32. H. 8, andif the grandfather die, there is neither wardfhip nor primer feifon due 2233' Ebiz. Dier, 252.
1 ¢+ ] for the father hath the immediate care of his fons, But if the father be dead, then the care b
them belongs to the grandfather, and then if the grandfather convey any of the lands to any
of the fonngs, it is within the faid ftatute: [¢] and a conveyance to the ufe of any of his [g] 10. Co. 87. Leon, Lovey's
collaterall blood, which is not his heire appuarant is ont of the faid ftatuwte, And fo arc cdie. 38 Eliz. Dier. 38s.
conveyances either by father or mother to or to the ufe of baftard children out.of the fla- ¢ g4, _
tute ; for gui ex damnato coipu nafcuntur, inter liberos non computentur, And the preamble (peak- 29,373 b, fea p‘?ﬂ% .3 744 :
cth of lawfull generations. Ifa man feifed of lands holden in focage convey them to the ule ,LW/ 2.2 a. /
of his wife, or of his childien, or payment of his debts, and after purchafe lands holden by '
knights fervice 7z capite, and dicth his heire within age, the king fhall have no part of the
focage land. 5] But it in that cafe he had by his will in writing devifed his {ocage lands '5] Lean. Lovey's cafe ubi fa-
in tee, and after purchafed lands holden in capite, and dicth, the I?ing fhall have fo much of gr. Butter & Baker's cafe. 3.
the fuca%c lands as will make a full third part ofall, "Che bencfits, that grew to the fubject by Co. 25, &c. -
thofe adts of parliament, were, that tenants in fee fimple might devife their lands by their
lalt wills inwriting in fuch manner and {orme, as by the fniﬁi alls appeareth; alfo that the
father might infeoffe his eldeft fonuc or other heire Jingall or collaterall of his lands holden by
knights fervice, and two partsof the lands fhall be out of ward, And in * Might's cafe yoy * 8. Co, 163 Might's cafe.
fhall reade excellent matter of eftates made upon collufion. (3
And both the ftatutes of 32, and 34. H. 8. concernibg wills and wardfhips arc many
wayes prejudiciall to the hejres, gs taking one example for many. If tenant by k{pigpta
Crvice

"k

[ B

30. Leonard Lovey's cafe,

(1) Vid. Trin, 8. Jac. Ley 2v, Allicock's cafe. Hal, MSS.

(2) Grandfather enfroffs the father and his fon in fee, and digs.  The father being of full age fhall fue livery of the thurd part of a
moiety, Trin 8. Jac. Ley 21, Crawley's W, But if feoffment be to daughter and her hufband, they ought 1o fue livery of the avhole;
Jor both are children awithin the flatute, M. g. Jac. Leygr. Bacon's cafe et ibid. 43, Cleer's cafe. Hal. MSS,

(3) Lands are given 1o hufband and wife and the heirs of the hufband. Hufband and awife join ing fine come ceo fo the ﬂﬁ;, 0;1- M;
ufan

*
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about the afli(s of arms and commiffions of arrny with the 2z, of James ; but the reader will find the fame fubjet very accurately

continued to the prefent times, together with {ome particulars relative to the previous per lod not adverted to by lor [-lalﬁn n "2
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fervice make a feoffement in fee to:the ufe of his wife and ber heires, or'to the ufe of a younger
fonne and his heires, orwholly for the payment of his debts; in thele cafes, although nothing
Leon. Lovey™s cafe ubi fupra, 22. at all of the lands fo holden defcend to the heire, but he is difherited of the fame, yet his body

Eliz. Dzer. 367. fhall bein ward. But this for a little tafte may fuflice, More hereof you may reade in my Re-
ports in the feverall cafes noted in the margent,

32 E. 3. gard. 61 Pletne age. Full age regularly is one and twenty yeares.

26 HC 5 4 Ant Pt Ent endement dé’/ lé’_y R Ente.udem:nt oo intelledfus, the unﬂerﬂ:anding or intelligence

E,-:l;. E:) 20. ante 73 2. 2O ff the law.. Regularly judges ought to adjudge according to the common intendment of
aw,

0. H. 6.8.21. E. 3. 33 2. By intendment of law cvery parfon or reCor of a church 1s fuppofed to be refident on his

27 E. 3. fo. 10. benefice, unlefle the contrary be proved.

y Spnds 2T Of common intendment one part of a mannor fhall not be of anather nature then the reft,

, K; & 9 ' Of common intendment a will {hall not be {uppofed to be made by eollufion. 7z fusto quod
é,W fe babet ad bonum et malum, magis de bono, quam de malo lex intendit.  Lex intendit wicinum vi-
cini fada feire. Nulla impoffbilia ant inbonefla funt prafumenda, wera awtem ot boneffa, ot pof-

fibilia,  Lex femper intendit, quod convenit rationi.  As in this cafe, the gardian fhall have the

cuftody of the land untill the heire come to his full age of one and twenty yeares; becaufe

by intendment of law the heire is not able to doe knights fervice before that age, which is

grounded upon apparant reafon. There note that the tull age of a man or woman to alien,

demife, let, contract, &c. 1s one and twenty yearcs, the civill law five and twenty yeares,

for then the Romanes accounted men to have plenam maturitatem, and the Lombards at

eightecne yeares.

Aride Britton, fol. 169 Si le heire ne foit marie al temps del mort de tiel auncefler, Sc. 4y
ecffer is derived of the Latine word fznrr:'cqﬂ:'u', and in law there 1s a differehee between anse-
ceffor and preedeceffor.  For anteceffor 1s flpp]yEd to a naturall perfon, as I. S. ez anteceffores fui;
but preedeceffor is applied to a body politique or corporate, as epifvopus London. et predeceffores
Suiy vedtor de D.et pracdeceffores fui, .

* Glanvil, Kb, 7. cap. 1. Mo, Mes fi tiel tenant devie fon heire female effeant del age de 14 ans, &c.

cap. 5. Sct 2. Britton. fol. 368, A4 ¢ reafon as 1 finde in antiquity, wherefore the law gave the mariage of the heire fe-
b. 39. H. 6. cap. 24 v oo —_ : ' D ¢ . ‘
male 1f fhe were within the age of fourteene, and that fhe thould not marry herfelte, was, pur
| cco que les heires females de noffre terre ne fe marieront a nous enemies, et downt il nous coviendroit
lour homage prendre, fi enx f¢ puiffent marier a lour wolient, This is a fpeciall age for an heire
female to be outof ward, if the attaine unto it in the life time of her anceftor ; for at that age
ss. H. 6. 4o. Bra&on Lib. 2. fhe may have a hufband able to doe knights fervice. A woman hath feven ages for feverall
cap: 37 purpofes appointed to her by law : as, {feven yeares for the lord to have aid pur file mdrier ;-
(. Ro, Ab. 342 € Co. 73. b.) nine yeares to deferve dower, twelve yeares to confent to mariage, untill fourteene yeares to
be in ward, fourteene yeares to be out ward if fhe attained thereuntoin the life of her anceftor,
fixteene yeares for to tender her mariage if fhe were under the age of fourteene at the death of
her anceftor, and one and twenty yeares to alienate her lands goods and chattells,
34. €. 1 Stat. 3. Glanvil. Iib. 7. A man alfo by the law for {everall purpofes hath divers ages affigned unto him, @iz, twelve
NN ]Z'“:ag M"‘"'PE ;qﬁ-zﬁ B;;;' yeares to take the oath of allegeance in the torne or leet, Fuur_teelw yeares to confent to ma-
(1; Ro. Ab, 1‘33__7;3é_) "7 riage, fourteene yeares for the heire in {focage to choofe his gardmn, and fourteene yeares 1salfo
accounted his age of diferetion, fifteene yeares for the lord 10 have aid pur faire fitz chivaler,
under one and twenty to be in ward to the lord by knights fervice, under fourteene to be
in ward to gardian in focage, fourteene to be out of ward of gardian in focage, and one
and twenty to be out of ward of gardian in chivalrie and to alien his lands goods and

chattels.
35 H.6. s2.tit. Cardugr. Stane Mg fi t1el heire female foit deins lage de 14 ans et nient marie, &e.

pord. 2. b, F. N, B.2¢6, 2¢a, 18, e .

H. 6.34u. S 25335 Le A/L’Ig nior avera la -gdrd del terre. But put cafe that the lord cannot have the
wardfhip of the land, asif the lord before the age of fourteene granteth over the wardfip of
the body, in this cafe the grantce of the body cannot enjoy the benefit of the two yeares, be-
caufe he cannot hold over the land, and the lord which hath the wardihip of the land only
fhould lofe the benefit of the two yeares, becaufe he hath the lands oncly and cannot, tender any
mariage, ‘Therefore in this cafe the heire femnle fhall enter into her land at her age of 14
yeares, Soif a tenant holdeth of one lord by priority, and of another by pofteriority and dieth,
his heire female within the age of 14 yeares, the lord by pofteriority fhall have the lands but un-

Dritton. fol, 169, 35. H. 6. 52. till her age of 14 yeares, becaule the mariage belongeth not to him,  Alfo if the lord maricth
the heire temale within the two yeares, her hufband and fhe fhall prefently enter into the

inds: for, coflante canfa, coffat effeclus 3 ot ceflante ratione legisy ceffat beneficivm legis,
If

hufband and qwife and to the heirs of the body of the hyfvand, remainder over.  The hufband dies.  The avife fhall not fue livery, becaufe
ifl qlualid ugrqiun!{y a purchaje 10 the hufband andavife, and fhe had not a greater cfigte gfleravards. T, 13, Jac, Ley 51, Ma:ﬁfd‘.r cafe.
al. S, -
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admired work, to which we have fuch frequent occafion torefer. Sce 1, Blackft, Comment. sth'edit. grv. It is obfervable, that
lord Hale avoids taking the lealt notice of the great conteft between Charles the fiplt and the long.parliament about the Kingls
powey o_qr.:g the militia, which arofe in confequence ot fome commifljons of apray iffued by him nnﬁ*was the immediate prelude
to the civil wars in his reign. Of the arguments ufed by eacli party on this accafion, there is g very full account in Rufhe

worth, Sce 4. Rufhw, 655. ££4.,7. 54, 4 SE5, Tt ettty MF L. . Ay s, ;/./'ﬁfﬂ_/. ,;f;.,ip_ z-‘/;..//,
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If the lord tender a convenable mariage to the heire within the two yeares, and fhe mary 35. H. 6.52. 35. H. 6. tit, Gard.
el{ewhere within thofe two yeares,” the lord fthall not have the forfeiture of the mariage ; for 71- 6. Co, 71, the lord Darcie’s
the ftatute giveth the two yeares ocnely to make a tender. . cufe.

Et. fi le feignior deins les dits 2 ans ne luy tender tiel mariage, &c.
dongue el al finne del dits 2 ans poet entrer, et oufle le feigntor. Thisis fo

evident, as itneedeth no explication,
Mes fi tiel heire female foit marie deins lage de 14 ans en la vie fo11 ¥, N. B, 143.

ancefler, et fon ancefler devie el efieant aeins age de 14 ans, le feignior
navera la gard forfque de la terre jofque alage de 14 ans, &c. Note, albeit

the heire female be maried at theage of twelve yeares in the life of her anceftor, (at which age
(he may confent to matrimony) to a man of full age, that is able to doe knights fervice, yetif
the anceltor die before her age of fourteene, the gardian fhall have the land untill her age of
fourteene, becaufe (as hath beene faid) thatis the time apgﬂinted by the common law. And
fo ifthe heire malebe maried inthe life of the anceftor at his age of fourteene yeares, and the
anceltor dieth, the lord fhall have the land until the ward commeth to the age of one and

twenty.

Car ceo ¢ft hors del cafe del dit flatute, intant que le fesgnior ne poet

tender mariage a luy que eft marie.
Natura non facit vacuwm, nec lex fupervacvum: ‘The law doth never enforce 2 man todoe a

vaine thing.
And where the faid ftatute of W, 1. giveth unto the lord the faid two yeares, thereby 1s

implyed; that if he dyeth within the two yeares, his executors or adminiftrators fhall have

the fame. For when the ftatute vefteth an intereft in the lord, the law giveth the fame to

his executors or adminiftrators. Then put cafe, that a lord hath the wardfhip of the bodie 27. H. 8. 3. 11. E. 4, Exec

and land of an heire female, and maketh his executor, and dyeth before her age of foureteene 4+ E. 3. 55. 28. Afl. p. 7. $77

yeares, whether the executor fhall have the two yeares, becaufe the executor is not lord, But

I take it, the executor having the wardfhip of the body and land, fhall in that cafe have the

two yeares, for that they were vefted in the lord él).
It'is further provided by the faid ftatute, thatif the lord tender a convenable mariage to the 31, AfT p. 26,

heire female within the faid two yeares, and the heire female refufeth, then the lord fhall {Cro. Jam. 151.)

hold the land untill her age of one and twenty yeares, and further untill he hath levied the

value of her mariage, But if the lord doth not tender a mariage within the two yeares, he 6. Co. 71. L. Darcie’s cafe,

(hall lofe the value of the mariage, and content himfelfe with the two yeares value.

Car devant le dit flatute, Sc. ficome appiert per le rehearfall et pa- 3s5. H. 6. 52. Gard, 71,

rols de le dit ﬂ atite. Nota, the rehearfall or preamble of the flatute 1s a good meane to
finde out the meaning of the ftatute, and as it were a key to open the underftandin thereof (z). 35 H. 6. 52. Gard, 71. 6. Co,7 1,
The tender of a mariage to an heire female before the age of fourteene is void, which muft be lord Parcie’s cafe. Bricton 16,

underftood where the lord may hold the land for the faid two yeares, tor then the ftatute ap-
pointeth the time of the tender; but where the lord cannot have the two yeares, he may ten-
der a mariage to the heire femaleatany time after the age of twelveand before fourteene, for

fo he might have done at the common law.

Sect. 104.
‘ F fdl age, which i
N (}) T A, que le OTE that the full O . , Wwhich i

lesne age de age of male and twenty, and of the age of (Antc38.b)

male et female, folon- female, according to diferetion, which is the age
of fourteene (3), fomewhat

que le commion par- common {peech, 18 4veene Goien before (9):

A M
lance, eft dit lage de faid the age of 21 But nowto'the point of a-
greement or difagreement in ¢, Mar, Gard, Br. pl. ultimo. 39,

zl m“: Etj?gc} de zl(e{?‘ res: And thl? adge ;: t thiscafe, The time of agree- ,%r 3 311:?:3 lf;.f;f-s F;“B-i :?nﬁk
Iﬁ.‘}"ﬁtlaﬂ t?ﬂ :t ﬂge ! Cl‘Cthn 18 catle t e ];'n{;nt,i or dlfagrecmcnt, Whﬁl’l e ;-.-_-:,%nnméﬁ c-ﬂfﬂf . A

de 14 ans; car a tiel age of 14 yearcs; for they marrie infra anos nubi-
les, is for the woman at 12

age le enfant que eff at this age, the infanty . ifer, and for the man nf

marie deins tiel age a which is maried with- fourtcene or aftet, and there
nced no new mariage, if they

un feme, puit agreer in fuch age to a wo- o agree; but difaprec they can
not

(1) See 6. Co. 74. . . 3 .
(3) Lord Coke's manner of expreffing himfelf on the operation of the preasnble in the conftruétion of ftatutey is very ob-

fervable Inftead of faying generally, that the preamble fhall controul the enadting claufes, or of limiting precife r how far it
thal) have that effeét, which would have been attempting to make a fine where one cannot be drawn, he cautioufly fays, that
it is n wood mean to find out the intention. The anthorities referred to in 4. New Abr. 645, will ferve to expliin by in tdnces,
what fort of influence the preamble ought to have in expounding ftatutes. See alfo Hatt. on Stat. 53.

f(c himfelf a few 1ihes lowet

(3) It feems more proper to confider fwelve as the age of difcretion for avonien § for Lord Coke himfe |
fiates that to be their time for agreeing or dilngrecing to a marriage. Sce thenote as to the age, at which infines mdy ke &

will of perfonalty, Polt 8¢9. b, o _
(4) Tolord Coke's nccount of the feveral ages of a man and woman, which is given in fol. 28, b. add r. Hal. Hift. PL. C, 17.
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Lab. 2.

(1. Ro. Abr, 341. 7, Inft, 39.)

i3. E. 1. gards 137, Britton fol.

269, acc,

Glﬂn?il lib. 7- Cﬂp, I2,

2;1«- H- 6- g:lrd- IIS-

27. H, 6. gard, 118,

27. H. 6, gard, 118,

F, N, B. 243-

7. H. 6. 11,

[4a] 40. E. v. gard. 156, ¥2. E.
1. gard. 118. 21. E 3.19, 20 L.
3+ gard. 41, Temps E, 1. ibidem
128. 35. H. 6. 45. 7. H. 6. 11,
Vide Prier, Reg. cap, 6. 13. HL
1. gard, 147. Stant, praer, 26.27.

[4) 27.H. 6. gard, 118, F, N. B.

143. m. 19, E. 3. judgement 123,
. E. 3. 10.
¢) 47. E, 3. tit. A&ion fur le
fatute 18, and the bookes above-

{ad,

Semel,

Cap. 4, Ot | Knights Service.  Sect. io 5.

Nnot befﬂre the ﬁlid ﬁgES, ﬂlld 0 rz'e[ ﬂzariage 0L man, ma-)r agrce or dif‘_

then they may difagree and . ‘ .
marie againe to others with- dff‘?gf’ﬂ’ff’- gree (o fuch marilage.

out any divorce: and if they once after give confent, they can never difagree after (1), Ifa
man of the age of fourteen marry a woman ot the age of ten, at her age of twelve he may afwell
difagree, asfhe may, though he were of the age of confent ; becaufe 1n contralts of matrimony,
either both muft be bound, or equal eleCtion of difagreement given to both, and {o rmr:wj;r,

if the woman be of the age of confent, and the man under (2).

Sect. 103,
T is a maxime in law, ET f2 la gar- ND if the gardian

wod dominus non wma- . : ) \ :
,.I-Mf' minorem in cuffodia dien en chival- in  chivalrie doth

Sua nifi feomel.  And another 7z marie un foits fe once marie the ward

tauth, 8 femer legitime mpl - oyriy deins lage de within his age of 14

Juer'y, ¢, pofimodum non te- |
nebuntur fub cuflodia domino- 14. ans a ﬂﬂﬁ?ﬂé’, el yeares toa woman, and

rum effe.  Albeit this manage pZH'J‘ﬁ/ al age Je 14 if afterward at his age

is de falfo, and not de jure . _
and though the difagreement @725 difagree a le of 14 yeares he dif-

diflolveth it ab initio, yet the  mgrigge, 1/ eft dit per agree to the mariage,

[ have the ma- : . :
r?;‘gieﬂ;ﬁﬁr;fer WERCT aftuns,  que lenfant it is {aid by fome, that
And fo if the gardian ma- zeff pas fenuz per le the infant i1s not tied

rieth his ward to a woman, [Ey d:?/llfé’ ﬂlﬁfﬁ’?ﬁl‘ﬂ bY the law to be a-

and after the mariage is dif- , _ ) _
folved by reafon of a precon- Marie PE'?" ﬁ?Z gar- gaimne maried by his

tract (4), yet the gardian fhall - o/ py7 cep gue /e gardian, for that the

never have the mariage of the ; .
ward againe. gardetne avoir wun gardian had once the
But if one raviheth a fpzts Je marigpe de mariage of him, and

ward from the lord and ma- : : :
fieth him within the age of 44¥» €f pur ceo 1l furt becaufe he was once

confent, in that cafe it the Aors de fon garde out of his ward as to

lord taketh again his ward, quant al garde de fon the ward of his bodie.

and he at the age of confent _
difagreeth to the mariage, the COTps. Er quant i/a- And when he had

lord fhall have the mariage VOIL 1N /é?z'z‘.r le ma- once the mariage of

{ him, for he never had it . : :
Eefu:-:’ 0 nevEr e riage de lu_y et un ﬁzt.r him, and he was once
So likewife, if the ancef- ﬁ,{zif ﬁgr_j' dﬁ'ﬁﬂ ggr.. out Of his Wardfhip,

tor mavieth his heire appa- =y, 5 ) 10,00 plus a- he fhall no more have

rant infra annos nubiles, and , . )
dieth his heire within age, vant le mariage de the mariage of him.

the ward difagreeth, the gar- /U}’ (3)

dian fhall have the wardfhip *
of him, The fame law it is in the fame cafe, if the wife dyeth before the age of confent, the

lord fhall have the mariage of the heire.,

And fo note a diverfity when the ward 1s maried by the anceftor or by a ravifher, and
when by the gardian himfelfe, [a] Forif the anceftor marie his heire apparent infa annos
nubiles and dyeth, 1n this cafe, 1t the mariage be diffolved by difagreement either of the
ward or of his wife, the gardian fhall have the mariage of him. {46} And fo it is if a ru-
vifhor marrie a ward Jufra annos uubiles, and the mariage is diffolved, u¢ fupra, the gardian
fhall have the mariage.  If the heire male in ward of the age of tenne yeares be unm*ie({Ez with-
out the confent of the lord, he may tender unto the heive infi-a annos nubiles a mariage, albeit
1’10 bc fo nmriud, and ifhc rcﬁlﬁ:, ﬂnd ilgl'CC to th{: ﬁ}l'll‘l[tl' muriugc, thﬂ l()l'd ﬂmll l‘lIWC the
forfeiture of his mariage, as it hath beene holden,  But otherwife itis [¢] (faith Littleton)
where the gardian himfelfe marrieth the ward, » fipra.  And the reafon of the diverfitic is,
beeaufe in this cafe the gardian had once the mariage of him, but {fo had not he in either
of the other cafcs, unf it 13 a maxime wn law, Quod dominus non maritabit pupillum nifi

It

(1) But now the agreement after tawelve or fourteen would not be binding on the infant, if the marriage was without banns
oi by licence and avithout confent of paremt or guardian, and the infant was nota widow or widower; for the 26. Geo. a. c. 33
makes all fuch marriages void. In reading this ftatute, it {lould be attended to, that the claufe for annulling the marriages
of nfants without the confent of parents or gunrdians is reftrited to marriages by Jicewce ; lo that the marringe of an inlunt
without fuch confent may {till be good, where bauns are regularly publithed, unlefs a diffent is openly declared by the parent
or guardian in the church or chapel at the time of publithing, in which Jatrer cafe the ftatute makes the banns void.
As to marriages without either Jicence or banns, which are uflually termed clandefline, they are univerfally annulled by

the ftatutc. Note that Scotland is cxcc{:tcd out of the 26, G. 2. c. 13,
calculated to defeat the marriages of m

In confequence of this, {o much of the n&, as was

nors without the confent of parents or pguardians, hath been frequently evaded by
going



Lib. 2. Of Knights Service. Sect. 106, 104, 8o
It appeareth upon confideration of all the bookes aforefaid, that where the anceftor marri-

eth his heire apparent within the age of confent, and dyeth, the infant {till being within the

age of confent, the lord may take the infant (if he will) into his poffeffion, in refpect the in-

fant may difagree to the marriage; and if the infant be deteyned from him, he fhall recover him

in a writ of ravithment of ward, and thereupon have the infant delivered to him. [d] Butif [d] 7. H. 6. 11, adjudged in the

the anceftor marrieth his heire apparant infra annos nubiles, and dieth his heire being infra an- booke at large.

nos nubiles, and after age of confent the heire agreeth to the marriage, neither the king nor

the lord thall have the marriage, for now it is a marriage ab jnitis, and there neede no other

marriage,

N mefine le
manner eft, /o le
gardein luy marie, et
la feme devie, ecfteant
lenfant deins lage de

X217 ans ou xxi.

T que tiel en-

fant  poir difa-
greer a tiel marriage,
quant 1l vient al age
de xuii ans, i eff
prouve per les parolx
del flatute de Mer-
ton cap. 0. que 1ffint

dit,

Sect. 100,

N the fame manner

it 1s, 1f the gardian
marry him, and the wife
die, the infant being
within the age of 14
yeares or 21.

Sect. 107

ND that fuch in-
fant may difa-
gree to {fuch marriage,
when he comes to the
age of 14 yeares, it 1s
proved by the words
of the ftatute of Mer-
ton cap. 6. which faith
thus.

De dominis, qui maritaverint illos, quos ha-
bent in cuftodia {ua, villanis, vel aliis, {icut
burgenfibus ubi difparagentur, 1 talis hares
tuerit infra 14 annos, et talis 2tatis quod ma-
trimonio confentire non pofhit, tunc {i paren-
tes ill1 conquerantur, dominus amittat cufto-
diam 1llam uique ad xtatem hazredis, et omne
commodum, quod inde receptum fuerit, con-
vertatur ad commodum haredis infra ztatem
exiftentis, fecundum difpofitionem parentum,
propter dedecus ei impofitum, Siautem fuerit
14. ans et ultra, quod confentire poflit et tals
matrimonio confenferit, nullafequantur peena.,

Et ifint eff prove
per mefine le eflatute,
que nul difparage-
ment efty mes lou ce-
luy, que ¢f! en garde,
eft marte deins lage
de X1 ans.

And {o 1t is proved by
the famc ftatute, that
there 1s no difparage-
ment, but where he,
which 1s 1n ward, 1s
maried within the age
of 14 ycares.

HIS Littleton addeth,

becaufe he fpake in the
cafe next before of a difagree-
ment by the infant, Here
he fuith, thatif the wife dye,
the infant being within the
age of confent,

LEﬂafzz!e de Moer-

7072. So called be-

caufe the parliament was hol-
den at Merton,

Lt que tiel enfant

poit difagreer, &c. il

eft prove, &&c. Note the
time of difagreement is fet
downe by act of parhament,
and fo obferved by Littleton,
who feekes no other proofe
therein then by the law of
England,

Ub: difparagentur.
Difparagement, d//paragatio,
comimeth of the verbe 4/~

parago, and that of difpar, and

agn.
Now it 15 necefluric to be
underftood, what difparage.-
ments there be for the which
the heire may refufe,
And of fuch difparage-
ments there be foure kindes,
The firlt prepter aitiny

aqunimiy, as an  deot, nox
compos mentis, 4 lunatique,
&c. (1),

The fecond propter witinm

Sanguinisyas firft a villen, 2,

Burgenfis, 3. The fonne or
daughter of a perfon ateaint-
ed ot treafon or ielony, albeit
pardoned, tfor the blood s
corrupted, 4. A baltard,
¢. Analicnor the childe of an
alien. Rurpenfis 18 a man of
trade, as an haberdather, a

draper

Mrton ca. 0,

Rrafton liv. 2. fol. g1. Dritten
to, 10g. IFleta L, 1, can, 12.
Miyror ca. 2. Sett. y7. Rot Pail,
18. L. 1. fo. g0 The daughter ot
Nevil marrted to the fanne of
Thoeo of Weyland after Jus at-
tamnder.

(1) The 15. G. 2. ¢, 30. annuls the marriages of all perfons, who after being found lunaticks on inquifition by commiffion

under the great feal, or after being committed to the care of trultees by act of pmhament, thall marty without the chancet:
Yor's declaring them of fane mind.,” Before this a&t there could be no donbt as to the valihty of the muriages of lunaticks,
where it could be clearly proved, that they were married in their lucd intervals,  One ﬂlup[}l think, that there could be as
little room to doubt their incapacity of contra@ing marriage whilft in un a&ual fate of Infanity, it our books weie not
remarkably filent on the fubjeét, and it was not alto faid, that by our lawanideot anativitate, in whom the gencral incapacity
of making contiats appears to form as ffrong an objeétion as occurs 1 the cale of u madman, may conlent to marriage.
This do€trine, as toideots, however trange it may appear, is mentioned as a point adjudged in one eafe, and feems conhirms-
ed by allowing dower to the wife of an idcot, and by queftioning the 1ight of anideot’s hulband to curtely merely, where un ac-
count of an oflice finding the wife's ideotcy and the delcent of land to her after the marriage it g apprehended, that there
18 a concourfe of titles between the king and the hutband, See v, Ro. Abr 457, n}ld_ﬂntc fol. 0. b umrnnrr: 2. there. By thy
Roman law, perfons continually nuul.L[unmicka except during the intervals of fanity, and ideots were all equally incapable

of marringe. ~ Sce Brouwer. de jur. connubior, lib. a2, cap. 4.

Aty

el
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going into Scotland to be married there and returning into England immediately afterwards.  Indeed the validity of fuch
1AL
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draper or the like, (and this agreeth with the civill law, Patricii cum plebeiis matrirsonia ue
coatrabazt,) whereof Glanvill fpeaketh thus, §i wero fuer:t Sflins burgenfis, aetatem habere func
intelligitur, quando difirete feiverit denarios numerare, et pannos uluare et alia paterna negotia fi-
militer exercere. _ |
The third, Propter witium corporis, as firlt de membris, hava but one hand, one foot; one
eye, &c. Secondly, deformitie, as to looke a fquint, a creeple, halt, lame, decrepit, crooked,
&c. ‘Thirdly, privation, as blind, deafe, dumbe, &c. Fourthly, difeafe horrible, as leprofic,
palfie, dropfie, or fuch like difeafes. Fiftly, great and continuall mfirmitie, asa gonfulgnptmn
and {uch like. Sixtly, impotency to have children in refpect either of age paft childreft, orfo
tender yeares as there is too great difparitie, or for naturall difabilitie or impediment or fuch
like, Seventhly, defloured of her virginity. _
The fourth kinde of difparagement was propter jalturam privilegii, ¢, as to marry the heire
to a widow, whereby he fhould by reafon of the bigamie have loft the benefit of his cleargie,

1. E. 6. cap. 1z, whereby he might fave his life ; but now the exception of bigamie: in that cafe is oufted by the
{4} Vide Se@. 109. F.N. B flatute(1). And Littleton faith, [<] thatthere be many other difparagements which are not

L4Ye {pecified in the faid ftatute, for thofe two mentioned are put but for examples. In a word, it
muft be competens maritagium abfgue difparagatione. _ |
, St talts heres fuertt infra 14 annos, et talis cetatis quod matrimonio

m?zjé;zz':re 72072 P?ﬁf , &¢. Note albeit the ward, where he is difparaged, may difagree
at his age of fourteene yeares, yet the law doth fo abhorre the odious dealing of the gardian, to
whom the cuftody of the heire is commit:ed, and his horrible profanation of honourable mar-
riage, the only ligament of mens inheritances, asit infliCteth a great punifhment upon the lord
in this cafe, albeit the marriage be not perfect, but avoydable by difagreement.

Tunc fi parentes Uli conquerantur. Litleton in the next fection expoundeth
thefe words 1n this manner, @iz, 87 parenles congquerantur, Iv e St parentes inier €os fmﬂent‘enmr,gme
off tant a direy, que [ les cofens de tiel infant ont caufe de faire lamcntation ou complaint pur le
bont fait lour cofent iffint difparage, quel eff in manner un bont a exx, Pareus e/t nomen gencrale ad
omne genus cognationss, See more of this in the next fection.

Dominus amittat cuflodiam illam ufque ad ®tatem heredis et omne
commodum guod inde receptum fuerit convertatur ad commodum heredis,

&Fe.  Here followeth the penaltie,

Fir®t, amittat cuffodiam, thatis, the whole benefit of the wardfhip. But in this cafe if the
gardian hath granted the wardfhip ::gf the land to another dona fide, and after, the heire is
difparaged, the grantee fhall not forfeit his intereft, for the flatute is (dominus amittat cufto-
] diam,)

1 Secondly, Et omne commodum, quod inde receptum fuerity conwvertatur ad commodum bheredis
Secundum difpofitionem parentum. Thefe words are expounded by Littleton which needeth no

: further explanation.” Now where readers upon this ftatute have put a cafe, that if the te-
! nant hath iflue a daughter, his wife enfeint with 2 fonne and dieth, the lord doth difparage
- the daughter before the age of twelve yeares, the fonne is borne, the daughter difagrees, the

¥ Vide die fecond oxrt of the Tnfi. fonne dieth, the daughter withir the age of fourteene, fhe fhall be in ward aguine, This cafeis
cutes. Mercon EEP_ 5. 6. "35_ gy Dot warranted by this ftatute, for this itatute extends not to the heires female. .
6. 53. If the tenant make a leafeto A, for life, the remainder to B, 1n fee, the tenant for life {ar-
(9. Co. 527.) renders upon condition, B. dieth his heéire within age, the lord difparages the heire, tenant
for life entreth for the condition broken and dieth, the heire fhall be out of ward, for that
he claimeth as heire to one man. But if after the difparagement lands defcend from another
anceftor to the ward fo difparaged, he fhall bein ward Fgr thofe lands,
It two joyntenants be of a ward, and the one difparageth the heire, both fhall lofe the ward-

fhip, for the words be ¢t omne commodum, (.

St autem fuerit 14. annorum et ultra, &c. nulla fequatur pana.

Bravton, fol. 169. acc. By which it appeareth (as Littleton obferveth) that there is no difparagement, but where the
ward is married within the age of fourteene.

Sect. 108.

- ' LI » .
r‘.‘-"’-‘:,-:. A s vk p T . ’f:_,':l.’-!. )T 2 T S gy /ﬁ f"’"—/‘k/‘" Uﬁ"fh:ﬁ‘ L7 W"‘ﬁﬂm;{)
4 . » 4

o1 3 LE/}az‘ute de mag- NO‘TA que il fo- OTE, it hath beene
na charta. loit eftre quef- a queftion, how
Though itbe in formeofa  grpn.  coment cewx thefe words fhall be

v P{z-
A A (1) The word bigamy is frequently ufed to deferibe the crime of marrying n fecond wife during the life of the firlt; but the
»ae ;/._..:/:-. Lrve proper name for this offence inour law is polygamy, and with us a bigamifl 1s a man who cither marries a widow or after the

A/ 0 4 ;A/-,Jf (7S 425 death

marringes was once queltioned § and though in general marringes nre governed hy the law of the country in which they are ce-

Jebrated, yet it was doubted, whether the /ex focs ought to be applied to n cale accompanied with circomftances fo ftrongly

marking the intent to evade the law of England. See ﬁurr.fq.. part vol.z. page 5079, But thispoint feems now fully fcttlchin

‘%ﬁ L4Le N favour of the Scotch marriages by n lite decifion of the court of areies, which was™ afterwards confirmed in the court of dele-
e A gates, . However it may not be amils to recoledt, that there have been perfons of nuthority, who will not allow fuch cafes of
Nl L3y apﬁ_arcnt evafion of the law of any country to fall within the principle on which the lex Joci is indulged, There is a ftrong
N\, h"”% A" Fﬂ agre to this effe&t in the worlfa of a Dutch anthor, whofe writings on the c¢ivil law are much efleemed.  Lgo ita exiftimo,

. On#ﬁ"% ' “)" Wher, dfter putting a cale in which the law of one Dutch province 2 rainit the marringes of minors withont the confent
of guardinns was evaded by running away into another province having a t“fﬁ:rcnt law, hanc remmanifeflo pertinere ad eeverfionem

I
/M""f“"" 7:' %‘! 2 Jurisngfivl, ac ideo non magifiratus heic obligatos ? jure gentium sjufmodi nuptias aguofeere ¢t ratas habere.  Midtogue magis flatuenium

A -
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parolx ferront  en-
tendes, S1 parentes
conquerantur,&c. £z
il femble a afcuns,
gue confiderant lefia-
tute deMagnaCharta,
que voit, quod hza-
redes maritentur ab{-
que difparagatione,
&c. fur quel cel fia-
tute de Merton fur
tiel point eft foun-
due(1), que nul allion
poit eftre pris fur cel
flatute(2), entant que
i nme fuit wunques
VIEW 7€ 0Ye, GUE QJCUT
oltion fuit port fur
cel flatute de Mer-
ton pur cel difparage-
ment envers le gar-
deine pur ceft matter
avandit, (3) &c. et fi
afcun  altion puiffort
efire prife fur tiel
mattery 1l ferra en-
tendue afcun foits (4)
¢eftre mife en ure.
Et nota (5) que ceux
parolx ferront enten-
des (6), Si parentes
conquerantur, id eft,
{i parentes inter eos
lamententur, que (7)
¢ff taunt adire, que fi
les coufins de tiel en-
Jant ont caufe de faire
lamentation ou com-
plaint enter eux, pur
le hont fait a lour
coufin  iffint  difpa-
rage, quel eft en ma-
ner un hont a eux,
donques puit le pro-
chein coufine, a que

tnderftood, (S7 paren-
tes conquerantur.) And
it {eemeth to {ome,
who confidering the
ftatute of Magna Char-
ta, which willeth, quod
haredes maritentur abf-
que difparagatione, &.
upon which this fta-
tute of Merton upon

-this point is founded,

that no a&tion can be

brought upon this fta-.

tute, 1nfomuch as 1t
was never Ieene or
heard, that any a&ion
was brought upon the
ftatute of Merton for
this difparagement a-
gainft the gardian for
the matter aforefaid,
&c. and if any ac-
tion might have beene
brought for this mat-
ter, it fhall be intend-
ed that at {ome time
it would bhave beene
put in ure. And note
that thele words fhall
be underftood thus,
St parentes conqueran-
tur, 1d eff, fi parentes
inter eos lamententur,
which 1s as much as to
fay, as if the coufins
of fuch infant have
caufe to make lamen-
tation or complaint
amongft themfelves,
for the fhame done to
their coufin fo difpa-
raged, which in man-
ner 1s a thame to them,
then may the next
coulin to whom the

charter, yet being granted by
affent and authoritie of par-
liament Littleton here faith it
1s a itatute.

This parliamentarie chat-
ter hath divers appellations
in law, Here it is called
Magna Charta, not for the
length or largenefic of it, (for
it 1s but fhort in refpect of the
charters granted of pnvate
things to private perfons
now adayes being elepban-
tine charte,) but it is called
the great charter in refpelt
of the great weightineffe and
weightie greatnefle of the
matter contained in it in few
words, being the fountaine of
all the fundamentall lawes
of the realme; and therefore
it may truly be faid of it, that
1t 1S magnum in parve. It 15
in our bovkes called Charta /:-
bertatum, X communis libcr-
tas Angliey or Libertates An-
glie, Charta de libertatibus,
Magna Chartay e, And well
may the luwes of England
be called Jidertates, quiu libe-
ros faciunt, 3lagna fuit quon-
dam magnee reverentia chart.e.

This flatute of Magra
Clarta s but a confirmation
or reftitution ol the common
law, ¢ i the ftutute called
m?gﬁrﬂmﬁu chartarum anno
25, 2. 1, 1t appearcth by the
opin.on of ail the jafucesy
and 1 ¢. 11, 3. tit, Mord. 5 3.
Magna Crartuis there vouchs-
ei; for there it appearcth,
that King Johkn had granted
the litke charter of renuvaticrt
of theancient lawes.

This ftatute of AMagna
Charta hath beene confirmed
above 30 times, and commznd-
ed to be put in execution. By
the ftatute of zg. 1. 1. cap. 2.
judgements given agamit any
points of the charters of Mag-
na Charta, or Charta de I¢-
refla, are adjudged void, And
by the ftatute of 42. E. 3.
c. I. if any ftatute be made
againft either of thefe charters
it fhall be voud,

Sur leflatute de Mag-
na Charta leflatute de
Merton eft foundue fitr
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Vide 8. Co. the Prince’s cafe,

B:a%on, 414. & 20
Lb. 2. cap. 44, & hib,
Muror, cap. 2. § 18,
tul, 177, b.

25. E. 1,

g. H.oq. LTad, 5.
1.by 2,%; 270y 243,

2¢. E. 1, ca. 2.

42. E . 1.

1. Fleta;
3. €ap. 1.
Br:tton,

Moateh, Pa-

death of his firlt wife marries a fecond time, in confequence of which he formerly could not claim the Lenefit of clergy. This dental

of the benefit of clergy to bigamilts was in coufequence ot fome ancient pal:ml conftitutions and canons of councils againft ad-

nitting bigamifts into holy ordersj a prohibition, which, however (pecionlly defended by texts of feriptwe, wholly originated

from the injusious policy of the church of Rome in difcouraging the marriages of the clergy, and led the way to the complere
ellablifhment of celibacy amonglt them, See Levit. ¢, a1, v, 13, 14, 1. Tin, ¢, 3. v 52, dumini Conal, per Micand, fol. 4. a.
119. 2. 168, b, 230, b. Bingh, Antiq.Chrift, Ch, b, 4. ¢, 5. Tayl, Elem. Civ, L. 295, and the word Bigamus in the index to the
Corp. Jur. Canon, ed. Pithwor, However the exclufion of bigamifts from the benehit of clergy wus not entirely accomplifhed
till the council of Lyons ended the doubts, which before prevailed, by politively deckaning bigamills omai priantegre clerical -
datos, It uppears, thatthis conftitution was immediately reccived in England; tor the (tatute of 4. E. 1. dr digamis takes notice
of it, and explains how it fhould be conflrued, by directing that it fhould be underflood to comprehend bigamilty before, as
wellas thofe who became fo after.  See 4. B. 1, €0 5. 2, Infty 275, 2. Hal Higt, Pl C. 372, 2, Hawk. PL C. b, 2. ¢33, 50 and
Barringt. an Ant, Stat 2d ed. 73, When the benelit of clergy, by being allowed to all who could read, was extended to Jay-
ien as well as Fﬂr(hns inorders, the reafon for oulling bigamilts of clergy in ggreat meafure ceafed 3 but norwithitanding tin,

the exception ol bigamy continued till it was taken away by the Ratute ot Edw, 6,.=Tlic pointing out exultly the Hm”w”?iw:ll
e fin

fenfe of the word bigamy in our saw was the more neceflary § becaufe very fenfible writers have been ynattentive Lo L,
arcmarkable inftanceotthis in the quarto edition of the Statutes, the edjror of which,

1. Jam. voc, v, as making bigamy o felony.
(1) Quenul aflion poil eflve pras fur cel flatute, not an

é 0 ] 2 'é"‘!
A f 'L{ & N?/L(E{ Cpm;ﬁ'mbh' el

o1 Fre

not in L. & M.—(a) Per comen prefumption dewannt ceyx heure inltead of entenduc afcun forts 1 L.

& M.—(6) Eu ticlmaner in L. & M.=(7) Ou inllend of guein L. & M,

i anote on the g, L1, €
(ORI A4 '
L. and M.—(3) Pur ccfl matter auvant dit
& M.=(¢) Lt neta vot in L.

9»s A7

5./: efers to the

e w —— -

A -

wibut conlrarim, joiente Volenies 10 -

efl, eos contya jus pentinm fucere wideviy qui civibus alieni imperii fua facilitate, jus patrsis b |

pertinntur,  See the digiellion de coyflidtu leguem diverfarum in diverfis imperits i Huber. Priclect, Jur. Rom, page §38. (lju} ””i"
ry~ "
1t igred-

ﬁ'ai/l%‘:u. _



Lib. 2. Ca‘p. 4. Of Knights Service,  Sect. 10§,

tiel pointy, viz. Qued lenheritage ne puit 1nheritance cannot de.
beredesmaritentur ab-  difeender, enter et ou- icend, enter and oufte
que difparagatione (1), fler Je gardeine en the _gardein in  chi-

Foundue. Soas Mag- chivalrie. Ef Sl ne valrie. And if he will

#####

na Gharta is the foyndation voiley un auter coyfin not, another coufin of
E}%’h;“;g ;ﬁiﬂfﬂlﬂﬁg del enfant port ceo the infant may doe
females as to males. ﬁfre, et les z/z}f.’.r et this, and take the if-

Nul action poet eftre profits prender al ufe fues and profits to the
prife fur celflatute, in- del enfant, et de ceo ufe of the infant, and of
tant queilne unques fuit render accompt al en- this to render an ac-
vIew ou oye,&5c. Bt fi af- Jant, quant i/ vient @ count to the infant
cun allion pusffoir efire Jon plein age. Ou au- when he comes to his
prife Jur ceff matter, “jopmont lenfant deins fullage. Or otherwife
i ferra intend a afcun age port enter /uy the infant within age
Joits eftre mife in ure. mefme, ef ouffer le may enter himfelfe and

Vide Petitiones coram domino  Hereby it appeareth how o os ' 11P .
rege in Pacliamento, fol. 3. 18. fafe 1t 1o i b gu?ded by judi. &4rdein,&c.Sed quae- oufte the gardein, &ec.

E. 1. cial prefidents, the rule being re de hoc. Sed queere de hoc.
19. H. 6. 39. per Athton,6.Eliz, good, Pf}‘fﬂdty}wﬂ exiftimo, ] _
Dier, 229. (Ante 11, 2,) guod bonorunt wirorum non comprobatur exemple. And as ufuge is a good interpreter of lawes,

33;ni:féc?:;{;;ﬂf:;rtzﬁ:f: fo non ufage where there is no example is a great intendment, that the law will not beare it;
nullum breve repetitur, 3, E. 3. for faith Littleton, .1f any action might have bee_ne grounded upon fuch matter, it t:hall be 1n-
50. II-,H. 4. 7.and 18, tended, that fometime it fhould hﬂ}"e beene putin ur? (Z). Not that an a&t of parhament b}’

-’ non ufer can be antiquated or lofe his force, but that it may be expounded or declared how the

aét 1s to be underftood.
Yale Leftatute de Madebridge, gy parentes conquerantur.  Of this fufficient hath beenc faid before.

cap. 37, In cuftodia parentum, : |
St Jes cazﬁtz.r. Here Littleton expounde'th parents to be his coufins, under which
name of coufins Littleton includeth uncles and other coufinsy, who when the father is dead are

tn loco parentum,

Ont cazyé a ﬁz}‘e lamentation, &c. Note if they have caufe to make lamenta-
tion, it fufficeth though they never complaine.

Pur le hont jﬁ'ft a lour Cﬂlﬁ}'l- For when their coufin is difparaged in his mari-
age, it 1s not only a thame and infamie to. the hetre, butin him toall his bloud and kindred,

Donques poit le procheine coufin, a que-te enheritance ne poit difrender,

enter et oufier le gardein.in chivalyie.

This is worthy the obfervation, for the words of the ftatute are generall, Secendunt difpo
Sitionem parentum, and the confiruction thereof fhall be according to the reafon of the common,
law, for the next coufin, to whom the inheritance cannot defcend, fhall enter and oufte the gar-
dian, and fhall be in place of 2 gardian, as it is in cafe of a gardian in focage,

Et fil ne votle, un auter coufin del enfant. poet ceo faire. guy purfuing

the reafon of the common law in cafe of gardian 1n focage,

Lit les tffues et profits prender af ufe del enfant, &¢. This is o evident s

it needeth no explication,
Ou auterment lenfant deins age pait enter luy mefine et oufte le gardein.

1t none of the coufins aforefaid will enter, then the heire himfelf may enter. In all which
the reafon of the common law 'ig purfued, But what if the heire be Ji,ﬁmraged, and the next
of kin doth cnter, and when the heire commeth to 14 heagreeth to the marriage, ~ Yet fhall not
this give any advantageto the lord, for that he hadloft the wardfhi p before,

Sedt.

(1) See 9. Hen. 1. ¢. 6. .
(2) Inthe famous cale of Athhy and White, in which the queftion was whether an aétion on thecafe would lie ngaindt a re-

turning officer for refufing a vote at the eleftion of a.member. of parliament, one objeftion made to the aétion wag, that it was of
the ﬁr([-lI impreffion 5 and 1he words of Littleron, in explaining why an aftion could not be maintained on the (tatute of Mer-
ton againtt a guardian for difparagement, were much relied upon by judge Powys as an authority dire@ly in point, But lord
chicf jultice Holt anfwered this objection bf/ citing many inftances of al owing new actions ; and thevefore in this particylar
judge Powell concwrred with Holt, though they differed on the principal queftion. See 1. L. Raym. 944. 046. & 957, It
mightalfo have been obferved, that Littleton je only fating the opinion of others, and that he concludes with a quere; and
further, that in the cafe put by him the queflion was merely, whether the proper remedy was by adfion or by entry. "However it
muft be confefled, that the novelty of an adlion may frequently be fairly urged asa an; prefimptive argument againgt jta
lying ; more pacticularly, where the right, which is the foundation of the action, is ndmitted, and the mode of relief is the only
thing controverted, ns was the cafe in Afiby snd White,

- - e P i eyt A—

digreflion the reader will find a very informing differtntion on the Jex loci, and the principles, by which the application of it
ought to be regulated, exprefled clearly and illuftrated by o variety of cales, more particdlarly fuch ns relate to |C}l‘ﬂlﬂl:llt3, mar-
riages, and contracls in general, Sce alfo the printed argument agnin it Slavery in the Cufe of Summerfett the Napro, which was
Ko tueste,.determined in B, R, Trin, 11. G, f; P, 67.t0 76, Itisthere attompted to prove by principles of reafon ns well 0y by nuthori-
L AT Teies, that the Jex foci s not applicablein the inftance of flavery, ang that though o negro ia brought from country, in which
AVh e g <270y he was legally o flave, yet he ceales to be fo and gaine hie freedom to all intents the moment his matter cariies Bim into one,
5%e rase o 7 where domeltic flavery is not permitted.~(1) See acc. Swinb. on Spoulals 34, But though the rule, which wheie one of the
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Lib. 2. Of Knights Sefvice. Sect. 109, IT0.

| Se&. 100.

Of this fufficient hath been faid before.

TEM mults auters divers
difparagements y font, que

ne font [pecifics en mefme lefia-
Come f2 le heire, que eft en
gardyeft mary a un, que nad forfque
un pee, ou forfque un maine, ou que
eft deforme, decrepite, ou ayant
horrible difeafe, ou graund et
continual mfirmitie; et (fi_joit
heire male), fi foit marry a feme,

que eff paffe lage denfanter.
Et mults auters caufes de di-

tuze.

Jparagements font; fed

quere, car il eft bon matter dap-

prma’er.

T des beires males,
que font deins
lage de 21 ans apres
le mort lour ancefter
nient marries, en iel
cas le feigntor avera le
mariage de tiel heire, et
avera temps et [pace
de tender -a luy conve-
nable mariage fans di-
Sparagement deins meme
le tempsde21ans.  Et
¢ft afcavoiry que lhetre
en tiel cafe poit eflier fil
voit ¢ffre marry ou non;
mes fi le feigniory que ¢f?
appel gart?:'z'n en chi-
valry a tiel heire, ten-
der convenable mariage
detnslagede21 ans fans
difparagement, et lheire
ceo refufe, et ne foy ma-

rie deyns le dit  age,

tute.

de 1illis

Sect. 110.

AND of heires males,
which be within

the age of 21 yeares af-
ter the deceale of therr
anceftor and not marri-
ed, in this cafe the lord
fhall have the mariage of

{uch heire, and he fhall

have time and {pace to
tender to him covenable
mariage without difpa-
ragement within the faid
time of 21 yeares. And
it 18 to be underftood,
that the heirein this cafe
may chule whether he
will be married or no;
but if the lord which 1s
called guardian in chi-
valry tenders to fuch
heire covenable mariage
within the age of 21
yearcs without difpa-

ALfO there be many and divers

other difparagements, which (Anege.a)
are not Ipecified in the fame fa-
As’ 1if the heire which is in
ward be married to one which
hath but one foot, or but one hand,
or which 1s deformed, decrepit, or
having {fome horrible difeafe, or
-greatand continuall infirmitie. And
(if he be an heire male) if he be
married to a woman paft the age
of childe-bearing. And there be o-
ther caules of difparagement; but
inquire of them, for it is a good
matter to underfland.

E  render a
/zzy CoNnvena-

ble marriage, &c. _

But it is in the éle@tion &, €0 70. Lo, Darcie’s cafe
of the lord, whether for gy ary " *°9"

the fingle value the lord T

will tender a’ mariage or

no, for he thall have the

fingle value without any

tender (1).

Andof this there need-
eth no other explicati-
on. The value of the Merton,cap, 6. 18, E, 3. 18,
mariage of {uch an heire
15 according to the va-
luation by lawfull triall,
or as much as another
had before offered to
give for the fame with-
out fraud and covyn,

Le Jeire en

tiel cafe port eflier

Silvoit eftire marrie,

o non, €9¢. And (o

on the other fide, though
there be a tender made
of a covenable mariage
without difparagement,
yet the heire may refufe,
for 1 cverie mariage

there

(1) This point, which before Jord Coke’s time appears to have been doubtful, was gtdjudgcd in the cafe of Palmer and Wilder,
and again in lord Darcie’s cafe, Sece the former cafe in g. Co, 126, b, and the latter in 6. Co, 70. b,

P S —-—

partiesis under the age of difcretion makes the contraét of marriage equally voidable by Jot4, is admitted with refpeét to aftual
marridges, yet the civilians and canonifts are not ngreed, thnat it holds as to contraéls of marringe per werba de prafenti without

{folemnization.

ofthca;
tion, ]

Somie think, that fuch contralts have the full effedt of a contratt per werba de prefenti on the perfon whe is
re of diferetion, and that it is only in the power of the younger party to afient or dillent on attaining the nge of difore-
ut according to others, botk partivs arc in the fame fitnation, and as it gan only have the force of a contraél per werda

de futuro ns to the younger party unlefs it is ratified ot the age of diferetion, fo in the mean time it fhall not have a greater

citett on the elder, and confequently unlefs the contraét is ratified by both when the younger party attains then
it will not avoid the fubfequent marriage of either.  Swinburne adopts this laft opinion.

e of difcretion,
ﬂgﬁ. But thig

Sce Swinb, on Spou
doClring



Lib, 2. Cap. 4. Of Knights Service. . Sect. 1171.

there muit be a f{ree confent, daﬂgut’ ¢ Je gardefﬂe a- ragement, and the heire

St tiel herre. Tha wera le value del ma- refufeth this, and doth

18, if fuch an heire to whom a ?‘fdgﬁ’ del tiel heire not marrie himfelfe

tender hath been made by the ) ) o ;
lord, and by whom a refufall male. Mesﬁ tzel heire within the f{aid age,

hath beene made. If fuch an Jyy ypome 1marie dems then the gardein fhall
heire afterwards marieth an- p 5

other within age, he fhall for- /dgede 21 ans encoun- ave the value of the
feit double the value; but it zep Jg volunt le gar- mariage of fuch heire

: h a . . ‘ . P
he before any tender mariet deineenchivalrie,don- male. But if fuch heire

himfelfe within age, he fhall : : . _
pay but the fingle value of the guez le gardein avera marieth himfelf with-

mariage. le double value delma- 1n the age of 21 yeares

Neither the fingle value : : _
nor the double value fhall be riage per force de fe- againft the will of the

recovered againft the hewre,  fRaryte de Merton a~ gardein in  chivalrie,
but after his full age; but for : _
vantdit, come enmeme then the gardein fhall

both thefe the lord hath a |
double remedie, viz. an ac- Jeflatute off comprife ‘have the double value

tion as is aforefaid, or the lord P Ity a P/e’z'ﬂé’. of the marriage by

may retaine the land after full _ :
age for his fatisfaltion of both, force of the ftatute of Merton aforefaid, as in

with this difierence, that In - the fame ftatute is more fully at large com-

the cafe of the fingle value the )

taking of the profits fhall not Prlfed- _

be accounted parcell of the value, but as a gage or pledge till the heire do fatisfie him of the
Stat. de Merton, cap. 6. 2. E. 2. fingle value; butin cafe of the double value, the perceprion ot the profits fhall be tuken in fadif-
acc, fur leftat. 43, 3. E. 2. ibid, faltion of the double value, for the ftatute of Merton, which giveth the forfeiture, faith, Do-
27- 16. E. 3. ibid. 04, 18 Eu o000 toneat terram, €9, per tantum tempus god inde percipere poffit duplicem walorem maritagii ;

» 13, Temps E, 1. ace, fur, . : ) : . T S S
ﬂ._ﬁ 3t 43.E.g.21.27. H 8. 4. which words (gued inde, {5c.) Proveth that the taking of the profits fhall go 1 facsfaction: but
Statut. de Merton, cap. 7. 4. H. in cafe of the fingle value, unulthe heire doth {_'atlsﬁe the lord of the fame.
No forfeiture of marriage is given, by the faid {tatute of Merton, of an heire female, as ap-

6. tit. gard, 71. 6. Co. 71, Lord
Darcie’s cale, peareth by the faid act; neither at the common law could the lord have holden the land of the
heire female after fourteene yeares for the value,
Sect. IIX.
g: Co. 85, in Lutteel's caf, 6. PE R caffle gard. JTEM divers te- LSO divers te-
2 Gard, 1ger B cale19: R wardum caflri, nants  reignont nants hold of their

Jeu caftle-gardum, feu de lour feigniors per lords by knights fer-
caffri-gardum. Hethae fervice de chivaler, et vice, and yet thcy hold
holdeth by caltle-gard, hol- - znrore 7/s ne teig~ not by efcuage, nei=
deth by knights {ervice,

nont per ¢fcuage, ne ther fhall they pay ef~

but not by efcuage, for efs
cuage 15 due when the king Patera;z;‘ q/cuggg; co~ Cuage; as they which.

ARC Y« ;” s .
"j}‘:‘}fi;hr;]:]fg "(%"; hath beons 196 CeUuxy que teignont hold of their lords by

faid) and the tenant maketh e Jour  feigniors caftle-ward, that is to
default, but caftle-gard is to per caftle garde, ce- fay, to ward a tower

be done within therealme,and £, . :
without any voyage royaf], ﬁf?ﬁ'd‘lmﬁ', a gd?‘dc’?’ of the caftle of their

Alfo a certaine tearme 18 gy fower del caftle lord, or a doore or

appointed for the fervice of . .
‘ | the tenant that holdeth by 0Wr feigniors ou un fome other place of

efcuage, but no certaine Auts ou un auter lien the caftle, upon rca-

tearme by law for him that , ..
holdeth by caftle~-gard. Vide del C‘q/ﬁc’ pc’?" 7".{'4?_/'0- {onable wat nng, when

in the title of Grand Ser- nable  garnifbment, their lords heare that
jeantie, Scct. Hercof come quant lour ﬁ*zgnf- the enemics will come,
ors

doltrine of reciprocity where one of the parties is an infant or under the age of difcretion, however true it may be in its ap-
plication to aftual marriages or to contracts of marriage per werba de prafenti, muft not be confidered ns extending to other
contralts with an infant, not even contraéts of marviage fer werba de futuro § for in them the perfon of full age may, it is faid,
be bouud at all events by our law, and yet as to the infant the contralt may be woidable, Accordingly in the cafe of Holr
and Ward the court held, that if & man of full age enters into a contraét of marriage with a woman of 13 per werba de futuro,
and afterwards marries another woman, an action on the cafe lies againit him for breach of his promife. “See 2. Strn. 850, &
917. & 8. C. in Fitz-Gibb, 175. 275, 1. Barnnd, 208, 247. 333, a. Barnad. r2.173. 176, As to the cffeét of the 26. of G. 2. c. 11-
on precontrallsof marriage, fec note 4.—(3) In L, and M. the words quere de hoc are ndded.—{4) It feems, that precontrall is
now no longer a caufe for diffolving a marriage in England ; for it appears impliedly taken nway by 26. G. 2.” ¢, 4. which
enalls, that there fhnll be no fuit in the ecclefiaftical court for compelling the celehration of marriage by reafon of any con-
tralt, whether per werba de prafenti or per werba de future, entered into after the agth of March 17¢4.  Ttis obfervable, that the
ftatute mentions contracts of marvinge by future as well as thofe lalv prefent worju s but notwithi anding this, itis far from
Leing clear, thaomatrimony could ever be compelled in the ecclefialtical court on n contradt of the former kind otherwife than

by admonition, and probably it was included in the ftatute merely from caution.  Sce a. Stra, 48,



Lib. 2.

ors oyont, que enc-
mies  voylent vener,
ou font wvenus en
Engleterre. Bt en
plujors auters cafes
home poit tener per
fervice de chevaler, et
uncore il ne tient per
efcuage, ne payera
efcuage, ficome fer-

land, And in many o-
ther cafes 2 man may
hold by knights fer-
vice, and yet he hold-
eth not by elcuage,
nor fhall pay efcuage,
as {hall be faid in the
tenure by grand fer-
jeantie. But in all ca-
{es where a man holds

Of Knights Service. Sect. 112,
Or are come 1n Eng'_; c.sz_ﬂf.‘lf.:mf, or conflabularii ca« Vide Mag. Chart. cap. i9. 20. W,

Sri, for keepers or conftables I <ap. 7- Bra&.lb. . fol. 363.
Fleta lib. 2. cap. 43.

of a caitle,
A garder un
tower del caftle, .

A tower, or a doore, or a
bridge; or a {conce, or fome
other certaine part of the caf-
tte; for the tenure muil becer-
taine. And this may be done

by the tenant himfelfe or hig Magna Chart. cap. 20

deputie.

.Df.’[ /é"f:g'?ﬂb?’. For

83

ra dit en le tenure it cannot be of a caftle of an-
other; *

per graund ferjeantie. by knights  fervice,  1ord and tenane by caf-
Mes en  touts cafes this fervice draweth tle-gard, the lord granteth o-
ou home tient per fer~ to the lord ward and [f RS feigniorie to another, ¢, po. ap. g13.)
vice de chivaler, tie/ mariage.
fervice trait all feig-
nior gard et mariage.

becaufe the grantee hath not 31. E. 1. tit. AT 441.
the caftle. [4] For the fame [6] 17.E. 3. 65. 72. 4. E.1. 420
reafon 1t is, that if one hold-
eth of me, as of my manor
of D. by fealtie and fuit of
court, if T grant over the fervices of this tenant, the fuit is gone, becaufe the grantee hath
not the manor. [c} But 1t the caitle be wholly rainated, ¢ caftrumn fit penitus dirutum, yet [c] 4. Co. 88. Lutur#l’s cafe, 3.
the tenure remaincth by knights fervice, and it goeth in benefit of the tenant, as to the H- 8. Bendlows Capel's cafe. 4.
garding of the caftle, untill 1t be reedified. But ward and mariage belongeth to the lord £.3. 55.
in the meane time. For Littleton in the eénd of this fection putteth it for a generall rule in all
cafes where a man holdeth by knights fervice, it draweth ward and mariage.
It the tenant make default in garding of the caitle, the lord may diftreine for it, and re-
cover fatistacthion in dammages.

Per ?*er;/&?zaé/e gG?“?Zz;/ZN?ZE?ZZ‘ o This warning muft be given by the lord or fome
other for him, and the tenant necd not to ftirre untill he have fuch warning.

Linemies.  Whichis to be underftood of any manner of enemies whatfoever., And
though Littleton {peakes of enetines, yet 1t feemeth that to keep a cafile in time of infur-
rettion and rebellion (albeit in proprictie of {peech rebels are no enemies) is a tenure by

knights fervice. Vide Hill, 8. K. 1, Midd. Rott. 86.

V 0]/€?2f Vener. For preparation 1s to be made upon warning béfore the enemie
be come indeed into England, This appeareth to be in time of hoftilitie and warre, or for
preparation therefore, But a tenure to keepe a caftle in time of peacc only is no knights
iervice,
If the ténant by caftle-gard doc ferve the king in his warre, he fhall be difcharged againit the
lord, according to the quantitie of the time that he was in the kings hoft. (2. Ro. Ab. goc.)
Fleta {peaketh of an old word called avardivite, and (faith he) Significat quictancian miferi- Fleta lib, 1. cap, 42,
cordia, in cafu quo non invenerit quis bominem ad svardam faciendam in caftro,

Sect. 112.

EET S un tenant, ND if a tenant; pPElcfe,
que tient de_fon which holdeth of

SJeignior  per fervice his lord by the fervice Nota, Reliefe [4] is no
de Eﬂtfﬂ’?"ﬁ’e de chiva- of a whole kmght’s fervice, but an imprnvemcnmf’-ﬂ] Temps E. 1. Relice. 19. 41.

) : hi . the {:crvicc,ornninciden‘t tothe g7, ,,. 4. E. 2. Avowrie, 210,
l"rl ?220?“2%, ﬁ” heire fee, dlﬁth, us heire fervice (2), for the which the 4. I?I 6.13. 22. H, 8. Rot. ¢28.

donquez eficantdeplein  then being of full age 1ord inaydiftreine (3), but can- 34.E. 1. Avowrie 233, (3.'Co.

- ' 00, . b,
age f de 21 ans, {. of 21 yearcs, thenn not have anaction of dcbt(ﬁ{& Ante 47.b.)

(1) See ante 76, a. Lord Coke there cites a paflage from Domefday book, in which reliefs are mentioned; and firom this early
ufe of the word, and from the terms of alaw of Edward the Confefior and of two laws of Canute, fome have inferred, that re-
liefs were known to the Saxons. ‘This circumftance is much relied on by thofe, who infilt, that feudal tenures weré eftablifhed
in England before the Conqueft ; and therefore Sir Henry Spelman, who fupports the contrary opinion, is very full in his ob .
fervation on this part of the fubjeft. The fum of what he advances Ig, that Domelday book at the utimoft only proves the ufe
of reliefs after the Conquelt, which is not denicd 3 that the fuppoled law of Edwird the Confeffor is either not genuine or be-
longs to William RuFus; that erdot, which is the word ufed in the original language of the Inws of Canute, is improperly
teanflated relicf’y and laltly, that however it might fuit with the policy of the Normans to affimilate relisf to heriots, there were
the moft effentinl differences between the two.  According to Sir Henry Spelman, _thc heriot was paid out of the foods of the
deceafed pofleflor of the land,’ the relief by the keir, out of Ais otwn purfe j the heriots at all events, the relief onfy in cafe of
tnking up the lands in fucceon, Thele two of the dichren&cutnkcn by Spelman are particularly finted here ; becaule they nT-

u ply

relevium. Vide Set. 103, et

{a] the caltle-gard is gone [a] Temps £ 2. tit, A 394.

This word 1sderived from Wé ’,“%?;,z-. ﬁ/
the originall before (1), AR T N—éﬂﬁ.
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but his executors or admi- dangzze /ﬁ’ ﬁ{gm'ag‘ thC Iord Ihall have C.‘

] may have an ac- .
E;ﬁriﬂibt, Y 1 cannoe dir. @vera C.s. pur re- s. for a reliefe, and of

traine (1). liefe, et del heire celuy, the heire of him, which

5] Stat. de 1. E.2 de militibus. # And it [£] is to ‘be under- gue' frent Pﬁ’." /e moi- holds by the moitie of

ide 9. Co. 124. Anth.Lowe’s{fyaod, that feodum militis, a 1, . : .
cafe. (2. Inft, 596, Ante 69.b) | iohes fee, confifteth ‘of tie dun fee de chiva- a knights fee, 5o s.

ewentie pound land (2), and Jop ], 5, ef de celuy, and of him, which
he peyeth {05 e rﬁl}lff? forf: que tient per le quart holds by the fourth
whole knight’s fee the fourt ' '

part of his fee, viz. five pound, part de fee dun chiva- part of a knights fee,
and {6 according to the rate. ler, 23 5. of ﬁﬁ' que 25 . and 1o he which

Baronia, a baronie, or a _ _
baron’s fee, confifteth of pluis, plus, et gque holds more, more, and

thirteene knights fees and the MEINs, Meins. which lefle, lefle.

wtl fﬁ/”’/‘%/;']’z‘;/ third part of a knights fee(3), |
which amounteth to foure hundred markes per anwnm; and the baron for an entire baro-

Jlon FILF L |w h to fo s and are
/ . nie payeth for his reliefe an hundred markes, wiich (s the fourth part of the value of his
24 + baronie.

Comitaty, an earledome, or an earle’s fee confifteth of a baronie, and the third part of a
baronie, which includeth twenty knights tees amounting to foure hundred pound land pe-
annum, and he payeth for his reliefe for an entire earledome the fourth part of his revenue,
and that is an hundred pound. All which appeareth by the ftatute of Magna Charta cap. -,
made in the ninth yeare of Henrie the third, at which tine there was neither duke, mar-

ueile nor vifcount in England, as before is faid.  But there be prelidents 1 the exchenuer,

Soeenlimn.

(2, Ro, Ab, 516.) that a dukedome confifting of two earledomes, viz. eight hundred pound land by the yeare,
‘ payeth two hundred pound, and a marquefle confitting ot two baronics, viz. eight hundred

markes land per amnum, and of an earledome and a halte, payeth two hundred markes for
his reliefe.  'What the vifcount fhould pay 1n certaine I have not _lle:u'al. Betore the lnaking
Glanvil, lib, g. cap. 4.6. Brac- of the ftatute of Magna Charta the king had rationabile relevivm of noblemen, and it waus not
ton, lib, 2. fol. 3. Britton, fol. reduced to any certaintie (4), yet ought it to have been reafonable and not exccilive,
178. Ocksm 42. F. N.B.83. T have feene the record of a charter made in 20, H. 6. to Henre Beauchumpe carle of
zsﬁélFI:m lib. 3. cap. 17 Mag~ y7arwicke, whereby he was created king of the Ile of Wight, to him and the heircs males of
na LA, oip. 2 his bodie, His reliefe was incertaine, and notlimited by the ftatute of Magna Charta,
Vide Brafton, fol. 84. 14-H. 4. 7, {5 ¢ be obferved, that the words of the ftatute of Magna Charta be Hares comitis de co-

in recorde longo., 10, H. 7. 10. . ) \ 0 .
’ s milatu integro et hares bavonis de baronia integra, &c,  Now what an entire earledome and an

20. E. 3 Afl. 122. tite Avowrie, : *
1:6.13*31&11‘.:1:1. uitimo.z2. E.3.8. entire baronie is, hath beene declared before,

It is alfo to be obferved, that at and before the ftatute of Magna Charta all carledomes and
baronies were derived from the crowne, and were holden of the King iz capize, and the king
would not fuffer them to be divided, or fevered. And fuch entire earledomes, and entire ba-
ronies are within the ftatute, but at this day earles and barons are without fuch carldomes and
baronies of the kings gift in chiefe. For at the creation of an earle, he hath fometimes an
annuitie granted unto him (5), and fometimes nothing ; fo as fuch carles and barons fo created
are clecrely out of the ftatute of Magna Charta, and are to pay fuch reliefes as other men that

16. E. 5. Elchange 2. 46. E. 5. hold of the king 7z capite.  For us the hetre of a knight fhall not pay rehete, unlefle he hath a
Forfeiture 18, knight’s fee, &c. fo neither the earle nor baron fhall pay any relicfe by this ftatute, unlefie he

hath an earledome, &c. or baronie, &c.

Son hetre a’ej)/ezzze age /. de 21 ans.. And yet in fome cafe the heire fhall pay
reliefe when he was within age at the time of the death ot his anceflor,  As if a man holdetly
24. E. 524, 26. H. 8. 32. H. 8, Tands ofthe king by kmights fervice /x capite, and of a common perfon other lands by knights
ca. 2. in finc. fervice, and dieth, his heire being within age, the king hath all in ward by his prero-
gative untill the full age of the heire,  In this cafe the hewre fhall pay reliete to the other lord,
for that the king had the wardfhip of bodic and lands.  And the lord upon everie defvent ought
to have cither wardfhip or reliefe, |
1. E. 3. 6, Pl. Com. 229, 33. L. But if there be lord and tenant by knights fervice, and the tenant dicth, his heire being
3 tit, Gard, Stathom. within age, the lord wayveth his'wardfhip as he may, and taketh hunfelfe to his feigniorie, in
this cafe the lord fhall not have relicfe at his full age, becaufe he might have had the wardfh] [>
of the bodie and land, Lord and tenant of two manors by divers tenures by knights fervice,
the tenant is difleifed of the one, and the diffeifor dieth feifed, and the tenant dieth feifed of
the other, his heire within age, the lord feifed the bodie and lands of that manor, and after
“the heire at his full age recovereth the other manor againdt the heire of the difleifor, he fhall
puy relicfe for that manor, and fo one lordof the heire of one tenant fhall have both wardfhip.

during his minoriticand reliele at his full age,

Son

(1) S. p. acc,ante 47. b, poft 163.b. and 1. Show. 36.

(1) Sce ante 6g. a. and note 3. there,

(3) Astothis notion of there being a certain number of knights fees in a barony and earldom, fee ante 69. 2, note .

(4) See 2, Inft. 7, 8. and Wright's Ten g9. '

(5s) Thia annuity is therefore called ereation-money, and the grant of it viually exprefled, thatit was afligned in order to en-
able the grantee the better to fuflein his newly=-acquired dignity, My, Mndox gives us varjous inflances of fuch annuities ;
and it appears, that they were not confined to earls ; for one of the letters patent in bis book is a grant of vol. nyear by Ilen,
6. out of the crown-revenucs in Cumberland to Sir Thomas Percy on creaning him baron of Egremont,  8Sce Mad. Baron. An.

lic, 143, In Dycr 3.q,noticeis tnken of an annuity of this kind, and it is there faid to be fo annexed to the dignity as not 1o° -

e alicnable, See further as to creation.money, Camd. Britann. ed. 1772, p. 123,

ply to heriots and reliefs as they are now diltinguithable.  Sce the ‘Jreat, on Feuds in Spelm, Pofthum, g1, 1t is oblervable,
that Bracton marks the diftinction between relicfs and heriota very ftrongly, and in terms partly correfponding with theidea of
Spelman g for after treating at lar(re on reliefs Beaton adds, o guidem alia praflatio, quee nominatur hevicttum, ct qua nuliam cons -

parationem habeat ad relevinm § feslicet nbi tenens, liber wel ferwusy in morte fua domingm funm, de que temierit, vefpicit de mehors
GVErio
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Son heire. [#] And yet the fucceflor of a bifhop or abbot may pay relicfe by prefcrip- Efft 14 3. H 2 2.

tion or grant,

-

84

‘] 3- E- 3& I‘;.. 75: 3 R 2. Rﬂ":
2. H 3.
AvOowrit 124.

If the tenant infeoffeth his heire apparent by collufion, and dieth, [/] his heire of full [/] 39.E. 5. vt, Relicfe 24. E.
age, it 1s a queltion in our bookes, whether he fhall have relicfe eithe by the common law, 3 Rencre y1. Bractun Lb, 2, 83,
or by the ftarute of Marlebridge ca. 6. But now the flatute {m] of 13. Eliz. ca. ¢. hath cleered [#]) 13. Eliz. cap. 5.
that queftion, and that the lord (hall have reliefe where the conveyance is made to uny perfon

by collufton, &c.

Sect, 113,

This 1s evident, and needeth no explanation,

I TEM home post tener fon terre
de fon feignior per le [ervice de

lﬁ L50 a man may hold his land
L of his lord by the fervice of

deux fees de chivaler; et dongue twoknightsfces,and then the heire,
lheire, eftcant de pleine age al being of fuli ageat the time of the

temps de mort_fon aunceftre, pa:- death of his anceftor, fhall pay to

era a_fon feignior x. . pur relizfe.  his lord x, pound for relicfe (i).

N OT A fi Jot
are!  prer et

Jitsy et la mere moruft
vivant le pier de le
Aitsy et puis lazel, que
tient la terre per fer-
vice de chivaler, #o-
ruft feifie, et fa terre
difcendift al fits la
mere come hetre al
awl, que eft deins age,
en ceft cas le feignor
avera le garde de la
terre, wmes nemy le
garde del corps davl
hetre, pur ceo que nul
ferra en garde de fon
corps a afcun feignor
vivant fon pier, pur
ceo que le pier durant
fon vie avera le ma-
riage de  fon heire
apparant, et nemy le
Jewenzor.  Auterment
efty ou le pier oft mort
vivant la mere, lou le
terre tenus en chi-

Sect. 114.

O TE, it therebe
prandfather fa-

ther and {onne, and the
mother dieth living the
father of the fonne, and
after the grandfather,
which holds his land
by knights {ervice,dieth
{feifed, and his land de-
{cend to the fonne of
the mother as heire to
the grandfather, who
1s within age, 1n this
calc the lord {hall
have the wardfhip of
the land, but not of the
bodie of the heire, be-
caufe nonc fhall be 1n
ward of his bodie to
any lord, living his fa-
ther, for the father du-
ring his life thall have
the marriage of his
heire apparent, and not
the lord (2). Otherwile
it 1s, where the father
dicth living the mother,

F 1T Z. Yet the fa-

ther fhall have the
marnave of his daughter

if fhe be his heire apparent,
and J.icleten’s reajoa  cx-
tendeth to the daugheer, tor
that (faith he) the tather (hall
Lh:ive the wardflp of his heire
apparent, within which words
the daughter 15 included, lo
long as the continueth heire
apparent,

Le feigmor averd
/L’ gﬁ?"d dﬁ’/ lerré. Note

that albeit 1n this cafe the law
doth give the cultodie ol the
body to the father, and barreth
the lord thereof, yet the lord
fhall have the wardihip of the
land by force of the tenure at
the firlt creation thereot. And
{o i1tisif the father marieth
his hetre within age and dicth,
yet the Jord fhall have the
wardthip of the land.

Vivant fon  peer.
This doth not extend to any
collaterall heire, but only to
the foune or daughter being
heire apparent;  for albeit a
man fhall have an achon of
trefpafle Quare confanpuines
nm ct baredum capity, and al-

Fleta, hib, 1, ¢ap ¢ 15. E. 5.
Dileifin, 6, 31, 0. g Gard, 1484,
8, L 2, Trelp. 27~ V. N b,
247, Ambichia Gupe's cafe. 0.
Co 22,

beit the W(}I‘dﬂ' be C.‘;rj.m mari= g F. 2,18, F. 1. 25, 29. AfT 1.
tagium ad ipfum pertinety, be- 29. B 3037, 34 K g0 Bar, 2.

caufe the well beftowing of
his

ﬂ:) See further as to reliefs, Poft 85, a. at the end of the note there, go. by gr. a. and b, 92, 0. 93. 4, 106, a. Wright's Ten. g7,

mnd Vin, Abr. Tenures I, a, 10 O, o, ‘
(2) So futhe cafe of the king, the father foall havve the cuflody of the body and the marriage. g, Jac, Cur. Ward. Ley, n, 2. Unton's

cafe. Hal, M98, see Ley 1.

Al of

ra—

——

Cverio fuo, wel de fecumdo melioriy fecundum diverfam locorum confuctudinens 3 qua quidem praflatio magss fit de gratia quan Je jurve, ot
Que hareditatem non contingrt.  See Bract, hib, 2. cap. 36, fo. 86,0, See further as to heriots, poil 8. b.---(2) See e, Ley on
Wards and Liv. fol. ed 17, W. Jo. 133, The diftinétion is not mervely nominal ; fov lord Coke in another place aflizns it as a
reafon, why a relief is not within the limitation of go years prefciibed by the 32, H, 8, ¢. 2. 1n the cafe of avowry orconufance for
Juit ov feraice. 2. il g 5. Note that i the book lall cited forty yrars are mentioned as the himitation in the 32.11.8, but Mr.Rull-

head in his edition of the Statutes fays, that in the record the time is fiyly years.~(3) But it is faid, thatif the reliel it claimed,
noe

i -
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12. E. 3. Gard. 32. 40, E: 3. 17. wae heirea parent in muriagé 'i?ﬁf?‘fe df/&fﬂdﬁ ﬂ! Whel‘e the ]and hOIden

31. H. 6. 55. 12.H. 4.36. F. ; eat eftablifhment of his , . . ‘ .
N. B. 143. 31.E. 3. Br 357. ‘ﬁﬂig yet thatis to be under. JIZS de part fon piery 1n chivalrie defcends

9- E. 4. 53- ftood as againit a wrong- e to the fon on the part

doer, but not againit a gardian of the father, &c.
in chivalrie, and the mother

fhall have the like writ for taking away of her fonne and_heh:e apparent, Al}d yet the mother
fhall not barre the lord by knights fervice of his wardfhip of the bodie, as Littleton here faith,

Vide Flet. lib. 1. cap. 6. See Qui tamen cx filia tua nafcitur in poteflute tua non effy fed patris ejus.

W. 2. ¢ 35. (2. Ro. Ab. 39.} A ?ﬁmzﬁzgmar. Put the cafc there is lord, &' fime tenant by knights fervice of a
carve of land, the feme maketh u feoffment in fec upon condition, and taketh the lord to
hufband, and have iffue 2 fonne, the wife dieth, the iflue entreth for the condition Lroken,
the lord entreth into the land as gardeine by knights fervice, and maketh his executors, and
dieth, in this cafe, the executors fhall have the wurdfhip of the land during the minority of
the heire, but not the wardfhip of the body; for albeit the ford fecmeth to have a double in-
tereft in the wardfhip of the bodie, one as lord, and another as father, yet as father, and not as
lord in judgement of law, he fhall have the wardfhip of the badie of his fon and heire apparent,
in refpect of nature, which was before any wardfhip of refpect of feigniories by knights fer-
vice began, and that wardfhip by reafon of nature cannot be waived, and claime made in ro!-

(3. Co. 39. 2. poft 88. b} 33.H. pectof the feigniorie. And the executors of the father fhall not have fuch a wardfhip, which

6. 55 7, Co. 13. in Calun’s 46 ceftator had as father, neither can fuch a wardfhip be torfeited by outlawrie, becaufle it is

cale.  Vide Flet, lib. 1, ¢, 12, § . e e
cum Patr. de feodo, &c. {Ante 8. due to the father in refpect of privitic of nature,

a 2. Ro. Ab. 39.) De fon heire apparent.  And therefore if the father beattainted of felonie, &c. then

cannot the fonne or daughter be an heire apparent, becaufe the bloud is corrupted betweene
them, and confequentlyin the life of the father his{onne in that cafe fhall be in ward.

A woman {etfed of lands in fee holden by knights fervice taketh hufband an alien, and
hath 1ffue, and the wife dieth, the iflue fhall be in waid, and the father fhall not have the cuf-
todie of him, for that in the eye of the luw he 1snot his heire apparent, as Littleton here
{peaketh,

Sect. 11§.

"This fection is an addition to Littleton (1), and therefore I pafle it over; and the rather, for
that the faid ftatute of 4. H. 7. is become of no force, for that by the flatute of 27. H. 8. cap.
10. all ufes are transterred into pofleffion,

OT A, fi home [ust feifie de OTE, if aman be {eifed of land

terre, que eff  temus per which is holden by knight’s
fervice de chivaler, et fait feoff- {ervice, and maketh a feoffment in
ment en fee a fon ufe, et moruf? feeto his own ufe, and dieth feifed
Jeifie del ufe, fon heire deins age, of the ufe, his heire within age, and
et nul volunt per luy declare, le no will declared by him, the Lotd
Jegnor  avera bricfe de droit fhall have a writ of right of the
de gard de corps et del terre, fi- wardfhip of the bodieand land, as
come tenant ufl devie feifie del if the tenant had died feifed of the
demefne. Bt fi le heire foit d demelne. And if the heire bee of
pletne age al temps del morant full age at the time of the deceafe
Jon anceflor, en tiel cafe 1/ paye- of his anceftor,in this cafe he fhall
ra relife, ficome il fuiffoit feifie pay reliefe, as if he had been feifed
del deimefne.  Et ceff per leflatute  of the demefne. And thisis by the
de anno 4. H. cap. 17. ' ftatute of 4 H. 7. cap. 17.

Sedl.

(1) It wasfieft introduced in Red.

_-—.'
i e e —wmm___m- - — - - ——

not by reafon of tenure, but by citflom, there mult be a prefeription for the diftrefs to warrantit, Sce W, Jo. 3137.—~(4) Acc.
ante 47.b. - But there are fome opinions to the contrary.  Sce 2. Leon, 179. 2. Ro. Rep. 371,




Lib. 2.

OTA, i yad

gardein en droit

- Of Knighfs Serviee.

Sect. 116,

NOTE; there 1s gar-
dian in right in
chivalrie, and gardian

Sect: 1 i0.

ERTE Littleton dividetl:
gardian in Chivalne,

into gardian in right, a gardi-
anin fait, And thisis evident,’

en chivalrie, et gar-
dein en fayt en chi-
valrie. Gardemn en
droit  en  chivalrie
¢eff, lou le feigniour
per caufe de fon
feignzorie et fesfie
de gard de terres et
del heyre, ut {upra.
Gardein en fayt en
chivalrie eff, lou en
tiel cafe le feigni-
our apres fon Jeifin
graunt, per jayt ou
Jauns fayt, le gard
des terres, ou del
heire, ou dambideux
a un auter, per
Jorce de quel grant
le grauntee eft en

poffeffion. Dongue ¢

in deede. in chivalrie, 20d needeth no explunation,

Gardian 1n nght in
chivalrie 15, where
the lord by reafon of
his feigniory is feifed
of the wardfhippe of
the lands, and of the
heyre, ut fupra. Gar-
dian in deede in chi-
valrie 1s, where 1n
fuch cale the lord after
his {feifin grants, by
deed or without deede,
the wardfhip of the
lands, or of the heire,
or of both, to another,
by force of which grant
the grauntee 1s in pof-
{fefion. Then 1s the

grauntee called gar-

le grauntee appel gar- dian in fait, or gardian

drine gﬂfgz}_ in deed. ration ; but their leflee may
aflignc 1t over without deed.

If an advowfon be holden by knight’s fervice, and the tenant dieth, his heire being withn
age, the Lord cannot grant the wardfhip of the advowfon without deed ; becaufe it 1s derived
out of an wnheritance that lyeth in grant, and pafleth not by livery; for jus prafentardi ¢ff 366. 368. 246. 43. E. 3.1, 6. ¢,

incorporale, and o (albeit there be diverfity of opinion in oyr bookes) 1s the law tuken at this H. 7.37. 1. H. 6. 4. 6. H. 7.
day, (]) 3. 18. H, &, 16, Eli, Djﬂr 323

Per fait ou fans fait.
Here Littleton afirmeth, that
the wardfhip of the body may
be granted over withoutdeed;
and hereinnoté a diverfity be-
tweéne an oniginall chattellof 12, E 4. tit. Grant. ¢g 7.1 1.
a thing that properly lyeth in 63. 26. E 3. f5. 28, E. 5. g6,
grant, and a chattell derived 14 E.3. Adl furLedl. 1o, 25,
out of a freehold of any thing E. 3. 40. 31. k3. Viuch, .

’ -' -2 40.E,2.25. z0. E. 4.106. 32,
that lyeth in grant, As tor f1, 50 . 7. 17 36, 22.EL
example, if aman nake aleale Dyer 5217 3¢ H. & B ut
for years of a villeine, this Grant. 85
cannot be done without deed,
neither can the leflee ailigne it
over without deed, becaule it
1s derived out of a freehold
thatlyeth in &Grant, But the
wardfhip of the body 1s an ori-
onal chattel during the mino-
rity derived out of no frec-
hold ; and therefore as the law
createth 1t without deed, {o 1t
may be afligned over without
deed. .

A corporation aggregate of
many, cannot make a leafe for
yeares without deed, in refpect
of the quality of the mcorpo-

(2. Ro, Ab. 62.)

16. H. 8, tit Grant. B. 125,22,
H.p 6. 34,. 19- Hi 6- 33- (IJDIEI
725, b.}

24. E. 1. 69. 70.

3 X
43. L. 2,15, 5. Ho9, 360 14,
H. 7. 15, 16, H. 5. 8. Braét,

L. 7. 5%

C 11 A P.

(1) By the v2. Cha. 2. c, 24. tenure by Inight's ferwvice, whether of the king or of a common perflon, together with all itg
oppreflive fruits and confequences, as alfo thole of fecage in capite, is wholly taken away ; and every fuch tenure s converted
into free and common focage. The fame {tatute enatts, that all tenures, which fliould afterwards be created by the king, fhould
be in fiee and common focage only, Nothing can be more full in expreflion, than this alt; for befides generally abohihing re-
nure by kniF,ht‘s fervice, and the confequences peculiar to that tenure and focage in capite, it defcends into particulars with a re-
dundancy of words, which can only be nccounted for by the extreme anxiety to extirpate completely the evils the legiflature
had under contemplation, for which purpofe it might be deemed moft fafe to attack them in every fhape. We have as
ready obferved in fome former notes, that homage elcuape and the aids pur file marier and pur faire fitz chivalier are exprelsly
mentioned. It remains to add, that the ftatute, atter taking away the court of wards and liveries, enumerates swardlhips, l.
veries, primer feifins or oufterlemains, values and forfeitures of marriages, and fines feifies and pacdons for alienation, and
fweeps away the whole. But the oft preferves rents certain, heriots, fuits of court, and other fervices incident to common
focage, and fealty; and alfo fines for alienation due by the cuftoms of particular manors, unlefs fuch fines are for lands i» ca-
pite. Reliefs for lands, of which the tenure is converted into common focage, areallo faved in fome inftances ; for the claufe,
which preferves rents certainprovides that fuch relief thall be paid in refpes? of fuch rents, as is paid on the death of ptenant in
common focage, From this claufe it feems,that there can be no relief out of lands which the ftatute changed into focage, unlefs
where a quit-rent is alfo payable; and the reafon of thus exprefling the a& will appear by confidering, that a year's rent is the
religf for lands holden by common focage, and confequently is never due out of lands, which are not fubjett to a rent,  Seq

polt feét, 116, :
07§t was intended to have continued the nates of fol. 64. 3, in this place ; but the annotator finds it conveniont to poftpane

them to the ¢nd of the chapter of Villenage, "
X



Lib 2.

Mirror ca. 1. feét. 3,

4. H. 7. ca 19. 4. Co, Tirring-
ham’s cale fu. 39. and 4. H. 7,
Ca. 12,

(a2} 20. E. 7. Admrfurement 3.
14. Afl. 21. 24. E, 3. 25,

* Mirrcr,

Bracton fo. 217, Fleta, lib, 2, ca.
41. Regift, orig, 99, O.kam, 18,
39, 4. E. 9. 1.8, 8. E, 2, U1,
action fur leflat. 45, Temps E, 1.
Avoury 2139, 29, li. 4, 16. 17,

Cic, lib, 5. Offic.

Vgl lib. 1. Grorg.

Scnecn in Epift,

Cap. 3.

CH

] Enure in Socage.(1)

Agriculture or Tillage is
of great account in law, as
being very profitable for the
common wealth, wherein the
goodnefle of the habit is beft
knowne by the privation:
for by layin% of lands ufed in
tilth to pafture, fix mame
inconveniences do daily en-
creafe, Firftidleneffe, which
is the ground and beginning
of all mifchiefs. 2. Depopu-
lation, and decay of townes;
for where in fome townes 200
perfons were occupied, and
lived by their lawflzll labors,
by converting of tillage into
paftyre, there have beene
maintained but two or three
heardmen ; and where men
have beene accounted fheepe
of God’s pafture, now be-
come fheep men of thefe pa-
ftures, 3. Hufbandry, which
1s one of the greatelt com-
modities of the realme, is
decayed. 4. Churches are

A P. 5. Sect.

docage.

T ENURE en focage

efty lou le tenant
tient de fon [eignior
Jon tenement per cer-
teine fervice pur touts
maners de fervices,
yhnt que les fervices
ne font pas fervices
ae chyvaler.  Sicome
lou home tient fon ter-
re de fon feignior per
Jfealtie et per certeine
rent, purtouts mancrs
de fervices; ou Jou
home tient per homage
et fealtie ef certeine
rent pur touts maners
de fervices; ou lou i/
tient per homage et
Jfealty pur touts ma-

.nancle

Sect. 117,

117.

¥ ENURE 1in So-
* . cage 1s, where.
the tenant Tholdeth
of his lord the te-
by certaine
fervice for all man-
ner of lervices, fo
that the fervice be
not knights {ervice.
As where a man hold-
eth his land of his
lord by fealty and
certaine rent, for all
manner of {ervices;
or elle where a man
holdeth his land by
homage, fealty, and
certaine rent, for all.
manner of {ervices,

for homage by itfelfe

deftroyed, and the fervice of 4,50 ﬁ?"‘UfC&’J‘, car maketh not knights

God neglefted by diminution

of church livings, (as by de- bamag e per _/éy ne ﬁfz‘ {ervice.
cay of tythes, &c.) 5. Injury pas fervice de chiva-
and wrong 1s done to patrons Jor

and God’s minifters. And *
6. The defence of the land againft forraine enemies is enfeebled and impaired, the bodies of

hufbandmen being more ftrong and able, and patient of cold, heat, and hunger, than of any
other,

‘The two confequents that follow of thefe inconveniences, are firft the difpleafure of Al-
mighty God, and fecondly the fubverfion of the policy and good government of the realm ;
and all this appeareth in our bookes. And the common liw [a] giveth errable land (which
anciently 1s called byde and gaine) the preheminency and precedency before meadowes, paftures,
woods, mynes, and all other grounds whatfoever: and ® awveria caruca the bealts of the plough
have in fome cafes more priviledge than other cattell have, And amongit the Romans agri-
culture or tillage was of high eftimation, infomuch as the fenators themfelves would put their
hand to the plough, and it is faid, that never profpered tillage better, than when the fenators
themfelves plowed (fuch force hath the example of fuperiors) whereof three famous Romanes
in their feveral kinds fpake.

Omninnt rerumy ex quibus aliqrid exquiritury nibil agricultura meliusy nibil nberius, nibil dulciss,
uihil libero bomine dignius.

O fortunatos wiminm, fua ff bona norunt

Agricolasy quibus ipfa procul difcordibus armis

Lundit bismo facilem oilum jyfliffima telius,

Nullum laborem recufant manus, guee ab avatro ad arma transferuntur, €8¢, fortior antem miles
ex confragofo weuit; fed tlle unclus et nitidus in primo pulvere deficit, But now let ug perufe our

author’s words,
Socag 'nnr

?:) S:cc Wiright's Ten. 142, and z. Blackf, Cmnmcnt; sih ed, 76.



AN

Lib. 3.

Socagiunt. Littleton in this chapter fection 119, fetcheth this word from the orrginall,
Socagium idem ¢ff guod fervitinm focze, et foca idem off quod caruca, s, un foke on un carue. (1)
" And Bracton agreeth herewith,  Dicitur focagivm (faith he) & occo, et inde tencites dicuntir
focmanniy [0} eo quod deputati [unt tantummodo ad culturam: And Benerth fignifieth the fervice
of plough and cart.  Itis to be obferved, that in the booke of {¢] Domefday land holden by
knight’s fervice was callec Tainland, and land holden by Socage was called Reveland ; which
appeareth 1n thatit 1s fud therve, bec terra fieit terra regis Edward; Taincland, fed poftea converfls
eff in Reveland. (2) And in that booke they that held in Socage were called by feverall names,
1s Sochemannt or Sokemannt, which flill continueth ; fometime * Colederts. ;. qui tewent inlide-
rum focagiem per vedditum ; and {fometime they are called Radcheneftres. /. /ideors bomihes, qui
tamen arabant, berciabant, falcabant, metebant, €¢. And here it appeareth how neceflitry it
1s, that words be fetched trom their originals, and our author off werus etimologns both in this
and in many other places 1n his (/] three bookes,  And it
the legall termination of (‘15'?‘:"”"‘,’) i_n'cnmipoi:itio_n ﬁgniﬁgth lervice or duty, as bomagium the
{ervice of the man, cfiuagivm fermitium Joutiy [e] focagivm ferwitivm foce, biddyium the dury
to be paid for the hide or plough-land ; and {o of COIRAILN, COragiunm, carnayiumn, cariagium,
Z,ﬂrgﬂg;m;;, r:;_;]fr_rmg;'ffm, and gf:.-':/qu'{zw, (n'hich one defcribf:th thusJ .y.fwa’ datir ﬂ/!rru', nt ltuto
conducatur per loca alterins, and the like.

lfint que les fervices | f] ne font pas fervices de chivaler. and in the
next {ection he faith, and cvery tenure, that is not a tenant in chivalry, 1s a tenure in Socage.
Ex donationibus autem, froda militariay wel magnam ferjantiam non continentibus, oritnr nobis
quoddam nomen generale, guod off focagium,  Here Littleton fpeaketh of tenures of common
perfons ; for grand ferjuntie is not knmight’s fervice, and yet it is not a tenure in Socage, as
{hall be faxd hereafter. Alfo here he mcaneth temporall fervices, and not frankalinoigne, as
by the examples he put 1s manifeft, and as in his proper place fhall appcare more at large,
Alfo here Lattleton {peaketh of focage largely taken, and fo called ab effedn; that is, all
tenures, that have the like etleCts and incidents belonging to them as focage hath, are
termed tenures in focage, albeit originally fervice of the plough was not referved. As if
originally a rofe, a paire of gilt fpursy a rent, and fuch like were referved, or that the tenants
N condvmnatos wltrices manvs mittant, ut alios Sufpendio, alios mentbrorum detruncatione, {S¢,
puniant, thefe are fuid to be tenures in‘ focage ab cffectu s for that there fhall be like gardein in
focage, like rehiete, and fuch other ctfecls and incidents as a tenure in focage hath, and are fo
termed to diftinguifh the {ame trom knights fervice,  Nay, the wort tenure that 1 have read
of, of this kind, 15 to hold lands to be wlter fecleratorum condemnatorum, wt alios Jufpendio, alios
membrorum detruncatione wel ali's modis juxta quantitatem perpetrati feckris puniat, (that is) to be
a hangman or executioner. It fecmeth in ancient times {uch officers were not voluntaries, nor
for lucre to be hired, unlefle they were bound thereunto by tenure.  And fo note that fomne

tenures in {ocage are named 4 cazfu, and fome and the greater part b effeé#u.

Car homage de foy ne fait jér'uic_*e de chivaler. Bt it is a prefumption wheie
homage is due, that the lund 1s holden by knights fervice, as hath beene faid,

Of Socage. Sect. 118, 110,

Sect. 118.

Temhome poit tener de fon feig- LSO aman mayhold of hislord
nior per fealty tantum, ct tiel by fealty only,and fuch tenute
tenure eft tenure en focage; car 18 tenure in focage: for every
chefcun tenure, que neft pas tenure tenure, which is not tenure in chi-

in chivalry, eft tenure en focage.  valrie, 1s a tenure in focage.
Of this fufficiently hath beene faid before.

Selt. 110
T i eft dit, gzte; lat ND 1t s faid, thatthe <" EMP S

caufe, pur que tiel reafon, why fuch te- de memory.
tenure eft dit et adle nof/~ nure is called and hath the Tifie of memery

. : 15 wheihh no man
me de tenure en focage, name of tenure in focage, ive hath bhud any

proofe

(1) Mr. Somner difapproves of this etymology, as not large enough to comprehend all the ferviees of the ten
which may be and fometimes nre totally unconneéted with the plough. According to him focage is
word foc, which fignifies liberty or priwnlege, and with aginm added to denote the agenda or fervice imp

' 133, and 2,
However Sir Martin Wright, though he confefles the ingenuity of Mr, Somner’s derivation
that in the cafe of focage-
may add, that thé propriéty of a denomination
It feems indeed, that both derivations have their fhare of Pro.
a fubject fo very uncertain~(a) This explanation of Thane landand Reve-

tenure y and this derivation is preferred by a writer of great judgment.  Somn. Gavelk.

ed. Bo.
Littleton’s, and thinks that the obje€tion to it is obvinted, when it is confidered,

fervice was the moft ancient and uwfual refervation ; to which obfervation oné
is not alwuys the proper tell of ctymologies, Wright's Ten. 143,
bability, which is as much as can be expeéted on

Ld} For etimologies vid, fedt

1s to be obferved once for all, thur &

86

Bradton lib, z. fol, 7.
[£¢] Glanvil. lib, -, Cip. g. & 13,
é:hb. g. € 4. Fleta lib. 1, ¢y,

& liv, 3. ca. 14. & 16. Britton
fol, 164.

{c] Domefday, Herefordfe, Vid,
devint fe€t 1. Sudru. Wende.
ford. Wefcefterie,
* Mich, 10. E.

3- Coram rege
Wiits 1n Thefaur.,

95

154. 164, 204, 234, 267 263,

Cs
{¢] Fleta lib, 3, ca. 14. Bra®on
hib. z. Cap, 16, Brittoa. foi 164

"lf L LY
- < - :-#Fr* .n’f ;"fji -‘I:-I
/ s

[ 1 Mror, ca. 2. fe®. 18

Floauli fupra,

Qckam, cap. quz per folam cona
{uetudinem, &,

Ockam, fo, 51, a & b,

(4. Co, 8.)

urc by focape,
derived from the Saxon
orted n free ur privileged
Bhackft. Comment. sth

y endexvours fo jultiy
tenures ploughs

land



Lib. 2.

(6. Co. 59.)

€ap. Burgage. fet, 170

Mirror, cap. 2. feft. 18. Vid,
19. E. 2. Avowrie, 224+ 3+ E. 2,

ation, fur Jeft. 24.

10. E. 1.

24. 20.E. 3. Avowrir. 124. 39.E.
3. 17. 39 Afl. p. 3. 20. Afl, 1.

Cap. Conlizmation. {eét. 519.

8. L.

Cap. 4.

proofe to the con-

trary, nor hath a-
ny conufanceto the
contrarie, as fhall
be hereafter faid
m his proper place,
And of neceflity
this change, here-
after {poken of, muft
be before time aof
memorie; forwith-
in time of memory,
the fervices of the
plough cannot be
changed into money
by confent of the te-
nant and the defire
of the lords, .s. into
an annuall rent,nei-
ther by releale or
confirmation or o-
ther conveyance, fo
long as the feigui-
ory remaineth, as
fhall be faid 1n his
due place,

Devozent ve-
wer oue lour

ﬁt{' £5. ‘The plough

1s named propter c.x-
cellentiam ; but the
ficle, and the {yth,
for the ren‘i)ing 10
harveft and 1uch
like, are allo includ-
ed. Foras carucata
terree, aploughland,

. may contain houfes,

milles, paftures, me-
dow, wood, &c, as
pertaining to the
plough ; {fo un-
der the fervice of
the plough, all fer-
vices of tillage or
hufbandry are 1n-
cluded,

le

Uncore
nofine de focage

demurt. Aitho’
the caufe where-
upon the name
ot focage firft grew
be taken away,
yet the name re-
maing¢s the fame it
hath becne, and is

Of § ocage.

e/t ceo; quia focagium
idem eft quod ferviti-

um focze, et foca idem efl
quod caruca, .s. un foke

ouun carue. Lt en anci-
ent temps, devent le /-
mitation de temps de
memortey grand part de
les tenants, que tyendront
de lour [orgniors per fo-
cage, devorent vener ove
lour fokes, cheftun de les

dits tenant pur certein

Jours per an pur arer et

Sfemer les demefnes I2 feig-

nior. Bt pur ceoque tielx
overages fueront fat pur
le viver et fuflenance de
lour [eigniors, ils fue-
ront quits envers loir

Sewgntors de  touts ma-

ners de fervices, &c. Ef
pur ces que tielx fervices

Sueront faits ove Jour
Jokes, tiel tenure fuit ap-
pel tenure en focage. Et

puis apres tiels fervices

Jueront changes en de-

nyersy, per confent des
tenants et per defire
des [feigniors, s. en un
annuall renty, Gc, Mes
uncore le nsofine de Jfo-
cage demurt, et en divers
lyewx les tenants  un-
core fomt rels ferwvices
ove Jour fokes a Jour

Jergnitors 5 1ffint que touts

maners de tenures, que
ne font pas tenures per

Sferviee de chivaler, fant

appels tenures en focage.

Sect. 119,

is this; becaufe focapium
idem eff quod fervitium fo-
ce, and foca idem eff quod
caruca, &e¢. a {oke or a
plough. In ancient time,
before the limitation of
time of memory, a great
part of the tenants, which
held of their lords by
{focage, ought to come
with thetr ploughes, every
of the faid tenants for
certaine daies in the yeare
to plow and fow the de-
melne of the lord. And
for that fuch workes
were done for the liveli-
hood and f{uftenance of
their lord, they were
quit againft their lord of
all manner of fervices, &c.
And becaufe that {fuch fer~
vices were done with
their ploughs, this tenure
was called tenure in {o-
cage. And afterward thele
fervices were changed in-
to money by the confent
of the tenants and by
the defire of the lords,
v/%. Into an annual rent,
&c.  But yet the name of
focage remaincth, and in
divers places the tenants
yet doe fuch f{crvices with
their ploughes to their
lords; {o that all mmanner
of tenures, which are not
tenurcs by knights fervice,
arc called tenures in f{o-
cage,

wled to diftinguifh this tenure from a tenure by knights fervice,  Now ' :a S neflis, perit cop-

714

land is oppofled by Siv Henry Spelman, who inveftigates the fubjett very minutely, See Spelm Pofthum. 18. 59, In a former
nnte we had occafion to hint at Sir John Dalrymple's opinion on the fame fubjeét and on the nature of the difterence between
hock land and folk-land, See ante 6. a. note 6. Since the writing of that note a ety intitled A L flonefe on the Bock land and
Folk land of the Saxons, hath been printed, the profefled objeét of which is to examine and confute the notions advanczd by Sir

Tobn Dalrymple.  This traét, beingat prefentonly dittributed amongft the author’s friends, is ditficult ta be procured, and is
mentioned here for the fake of fuch readers s muy be curions to explore this dmk and controverted fubjeél,  Sce furtheg

IFearn, Legigraphic. Chart, of Landed Propert. ante 6, b. 7. 8, ¢3, 4. and 2, Whitak. Hiit, Manchetl, 144,



Lib. 3. Of Socage. Sect. 120, 13F.

nitio rerum, Et nomina ff perdas, cers? diftindtio rerum perditnr. "Therefore the names of things
(as Littleton here teacheth) are for avoyding of contufion diligently to be obferved,

[ TEM f home tient
de fon fergnior per
¢fcuage certaine, f. entiel
forme quant  lefcuage
curge et eft affefle per
parliament a griender
[fumme ou meinder fum-
me, que le tenant paiera
g Jon fegnior jorfque
demy marke pur efcu-
age, et nient pluis ne
meins, a quel graund
Sfumme ou a quel petite
fumme que lefcuage curge,
&, tiel tenure off tenure
en focage, et nemy fer-
vice de chivalrie. Mes
lou le fumme, que le te-
nant patera pur lefcuage
eft non certain, [. lon i
poit efire que le fumme,
que le tenant patera pur
leftuage a fon fergnior,
poir ¢ffre a un foits le
greinder et a auter foits
le metnder, folongue ceo
gue oft affeffes &c. dongues
tiel tenure eff tenure per
fervice de chivaler.

Sect. 120.

ALSO if 2 man holdeth

of his lord by efcu-
age certaine, {. 1n this
manner, when the elcuage
runneth and is aflefled by
parliament to a greater
or lefler {um, that the te-
nant fhall pay to his lord
but halfe a marke for ef-
cuage, and no more nor
leffe, to how great a {fum,
or to how little the elcu-
age runneth, &c. fuch te-
nure is tenure in focage,
and not knights {ervice.
But where the {umme,
which the tenant fhall pay
for efcuage is uncertaine,
{. where it may be that
the {umme, that the te-
nant fthall pay for efcunare
to his lord, may be at ong
time more and at another
time lefle, according as it
is aflefled, &c. fuch te-
nure is tenure by knights
{fervice.

certam g

Notiznre! werztate fer-
Vitiumt feutiy which
1s to be done by
the body of a man,
but it 1s Sfervitium
crumenee of mo-
ney, which 15 to

be drawne out of

the purfe, and that
1s 1 effeét a te-
nure 1n  focage ;
wherein 1t 1s to be
obferved, that the
fervice of payment
of money 15 the
more bafe, andlefle
profitable for the
commonwealth 1n
this cafe, and here-
of fomewhat hath
been faid before in
the chapter of Ef-
cuage, g&&. 98, 9g.

It a man hold
by homage, feal-
ty and eicuage, 1,
by an halfe penny,
when efcuage rurs
at fortie flullings,
this is a tenure in fo-
cage,and no knights

fervice, for two
caufes.

Fieft, 1t 13 fo-
cage tenure, be-

caufe of the cer-
tainty, for to the
tenure 1n iucage

certa fervitia doe ever belong, fo as the hufbandman may the rather live in quict,
Secondly, Efcuage i3 to be paid at every time when it 1s aflefled, and here it 1s not to be

paid, but whenitamounteth to tarty fhillings.

JTEM fi home tient
Ja terre pur paer cer=
taine rent @ jon fergnior

pur caftle-garde, tiel te=

Sect. 121.

LSO if a man holdeth
his land to pay a cer-
taine rent to his lord for

caftle-gard, this tenure 18

Evein the dif-

ference land-
eth thus. If arent
be paid for cu-
ftle-garde, 1t ia
cleere a focagce tee
nure, 28 1t is agre-

SCUAGE (6. Co. 6.b.)

1¢. E. 2. tit. Avowrie 215, 31,
E. 1. Afl. 441. 26, Afl. 606, s.
E. 3. b,

o
iy

. E. 4, 128. Vid. Rot. Perl. 4.
E. 3. nu. 19. Clavering’s cale
excellently refolved in parhiament.
Hill. 3. E. 2. coram Rege Rot.
14. Agnes Frowick’s cale.

Vidﬂ fcﬂ- gga 99-

nure ¢ff tenure en focage. tenure in focage (1). But

ed

(1) According toFitzherbert fuch a tenure was frights fervice. This he infers f‘rom_th? form of a writ of livery fued
out by an heir on attaining his full age, where he held of the king as of an honor in the king's hands by the {ervice of render-
ing the rent of ten ﬂlillingﬂ ayear towards guarding the c_nﬂlc pf Dovc:.'; and Fitzherbert cn_tlcnumlrs 10 account f;::r the te-
pure's being knight's fervice, by (uggefting, that the fervice night anciently have been guarding the caftie, and that in modern
times the king might take a rent in lieu of caltle-guard, which taking of a rent, fays Fitzherbert, wounld not alter the nature of
the tenure, Fitzherb. Nat. B, 256- Ilowever this UPIIHU“ D.f the [‘Evcrflld ]udgc 18 not dcll?ﬂl‘ﬂd. ﬂerIUtEly, but li-ﬂﬂﬂﬂ!ll-
panied with aquere; and indeed it fecms very lialle to exception, For—1, The form of the writrelicd upon appears quite con-
filtent witl focage in capie fuing of livery by the beir at (ull age having heen incident to that tenure as wclrl as to baip :r.r/f:rav{ra
in capite, unlets the heir was under fourrcen at the death of the anceltor,  See ante 77, -2, The propriety of the writ, n
the cafe to which it is applied, may be fufpected ; for fuin of livery by the heir, except in fome few fpecial cafes fl:ltlulgtglﬂ:utl
by a kind of prefoription of which lord Coke Ipeaks :luubtlullyi’wns confined to tenure in capile, or to ufe the phrafe pr clcrr;;;:

y
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Vide 4. Co. 88.in Lutterel’s e in Lutterel’s cafe Me; low le fenant daz'f pfl’f‘ where the tenant oughf

cafe. : :
s according to Little- . TR )
19 R.2. Gard. 195, 26, AT L on. Burit /4y meme ou per un auter by himfelfe or by another

66. F. N, B, 83. 2¢6. 6. Co, A ‘ .
a fumme 1in grofle, ﬁ?Zf‘é’ czﬁ[a-garde, z1e/ to doe caﬁle-gard, fuch

20. Gregone’s cafe. [ o .
or other t lng, e ) 4h . "
voluntarily puid or ZC7Ureeft tenure per Jer- tenurels tenure by knights

" given by the te- Vice de chivaler. {ervice.
nant, and voluntarily received by the lord in liew -of caftle-gard, vet the tenure by knights
fervice remaineth.  Vide Sedt, ¢8. & gg. -

Seét. 122,
T is called rent  FTRN en touts cafes LSO i1n all cafes
{ervice, becaule it -
fs accompanied with low le tenant tient where the tenant

fome corporal fervice, do/ fejonior a pater a holdeth of his lord to

as fealty at the leaft; . : :
in refpedt whereof the /%Y afcun certeine rent, pay unto him any certaine

lord may dittraine for ce/ rent eff appelle rent rent, this rent is called

itof comimonricht, See ot P
more of this matter i ./“}‘1 VIce. renft iervice.

the chapter of Rents.

Sect. 123.

(2. Re. Abr. 40.) EN tiels te- JTEM en twls te- LSO 1n {uch tenures
nures en  nures en focage, fi I in {ocage, if the te-

Jocage. 1fawan tenantadiffue et devie, fon nant have iflue and die,
be feifed of a renc /e ofleqns deins lage de his  iflue  being  within

charge, rent fecke . .
comman of patture, 14@ns,donquesle prochine the age of 14 vyeares,

andfuch ikeinheri- — gmy def heire(1), aque lhe- then the next friend

tances, which doe : N7 '
nntlie,in tenure,and rirage ne poul dy‘cf}”fn’? a- of th_at hE‘II‘E, to whom
dyeth, his heire wvera la garde de la terre the inheritance cannot

within age of 14,z o) Josy jefque alage del defcend, fhall have the

reares 3 1 this . , ,
iﬂfe, the heire may  fie2r de 14 ans, et tiel gar- wardihip of the land and

chofe his gardein: oz off appelle gardein en of the heire untill the

but if he be of fuch ,

can make nochoice, fcendiff al heire de part le {fuch gardeine is called

Vide Je flatute de 4. & 5, Ph. & then (If the father PZ.(;’}", da;:gz;e.r /63 mere, ou g&l‘deine in fGC&gE- For

Maric. ap, 8. hath made no dif- _ : )
pofition of the cuf- auter prochemne cofen de if the land dilcend to the

tody of the childe) 504 Jy mere, avera Ja heire of the part of the fa-

it were moit it . L
thatthe nextofkin, garde. Et jile terre dif~ ther, then the mother, or

to whom the - gepngyf qf heire de part la other next coufin of the

heritance cannot de- : .
fécnd,ﬂwuldh:wcthc merey dongues le pier ou part of the mother, fhall

cuftody of him (2). fe prochein amy de part have the wardfhip. And if

Andwholocver tak-— g1 400 ssera o garde de land difcend to the heir of

eththerent, &c, the
heire Mhall charge  Zzelx terres ou temements. the partof the mother, then

E“; .itl‘ " bold e Bt guant lheire vient al the father or next friend
UL 1 » ‘

land  in fucng:i age afe 14 ans compleat, of the part of the father‘
in - that cale the o/ poit enter et oufter le fhall have the wardfhip of

gardein ¢n  jocage, ¢ fuch lands or tenements.
oc -

1) Here the word Jeir is fignificant, for it feems to import, that guardianthip in focage can be of feirs only, However

tluguy,h it was always clear, that guardian in chiwalry conld only be on n defeent, yet fome have doubted whether wardfhip in
focage might not be where the infant wns in by purchafe. Thispoint was agitated o Iate as the 28th and 29th of Charles the Se-

cond, when the court held, that guardianfhip in focage was equally confined to a defcent with guwrdianihip in chivalry. 2.
Mod. 176, Vin. Abr. Guardian 1.
(2) See poft 38, b,

|: My, Madox nt de corona, whereasthe writ in Fitzherbert reprefents the tenure to have been e de /tufmrr. See ante 73, n.-—3,
Fizherbert's reafon for confidering the tenure ng knights-ferviee feems unwarranted by the terms of the writ, He fuppoles

the fervice referved to be caltle puard, andtherent to bhe merely taken by the King as & commutation i moncy | buttf:?;:r;::;;
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occupier la terre luy
mefinrey fil voit. Lot tiel
gardeine en  jocage
ne prendra  afcuns
ifucs ou profits de
tielx terres ou tene-
ments a fon ufe de-
mefne, mes  tani-
ﬁZEI?:L‘??f al ufe et
profit del leire 5 et
del ceo il rendra ac-
compt al heirey quant
pleaft al lhewre apres

ceo que lheire acconi—

Of Socage.

And when the heyre
cometh to the age of
14 years complete, he
may enter and ouft the

-gardian 1n {focage, and

occupy the land him-
{elfe, if he will.  And
fuch gardian 1n focage
fhal not take any iffues
or profits of {fuch lands
or tenements to hisown
ufe, but only to the ule
and profit of the heire ;
and of this he fhal ren-

Sect. 1343,

gardian in focage fhall take
into his cuftody as well the
rent charges, &c, as the land
holden 1n focage, becaufe he
hath the cuftody of the heire.

St le tenant ad 7/fue

et devie. The fame law

it 1s if the tenant hath no
iflue, but a brother or co-
fin within age of 14 yeares
at the time of his death,

[a] Alfo this doth extend as [4] 10. R. 2. Account 132.

well to iffue female, as to if-
{uc male,

Deins lage de 14

ans. Of this futhcient hath
been {poken in the next pre-
ceding chapter,

88

der an account to the
heire, when 1t pleafeth
the heire after he ac-

Dongues  le pro- cunt s,
- . 6 - 1. * . - .
cheine amy del heirey @ e e b 5P 9: S

que le enheritance ne (Flowd 446)

7. €ap, 11.  Britton

Pl lage afe N1
ans. Mes tilf gar-
deinn fur for accompt

avera allowance de

touts fes reafonable
coffs et expences en
forts ciofesy Ge. Lt
[ tiel gardein maria
leire  deins  xun
ans, 1 accomptera
al heire, ou a [¢s exe-
cutors, de wvalue del
mariage, coment que
il ne prift riens pur
le value del mariage ;
pur ceo que 1l ferra
rette  fa folly de-
mefney, que i luy
vorloit  marier fans
prender la valve del
mariage, finon que i/
luy maria a tiel ma-
riage, que ¢ff tant en
valize come le ma-~

complitheth the age
of 14 yeares. But fuch
gardian upon his ac-
count fhall have allow-~
ance of all his reafon-
able cofts and expen-
ces in all things, &c.
And if {fuch gardian
marry the heire within
age of 14 yeares, he
fhall account to the
heire, or his executors,
of the value of the ma-
riage, although that
he tooke nothing for
the value of the mari-
age; for it thall be ac-
counted his own fol-
ly, that he would mar-
ry him without taking
the value of the mari-

poit difcender. The next

friend of the heire, &c. Here
amy or {riend is taken for the
next of blood. So the effet of
it is, that the next ot his blood
to whom the mmheritance can-
not difcend, wherby athnity
without blood is excluded.

Le prochein.  The
next.

[4] If there be three bre-
thren, and the youngeft hold-
eth land infocage, and hath
ifTue and dyeth hisiflue with-
in age of 14 yeares, both the
uncles are in equall degree,
and yet the eldeft {hall be
gardian ; becaufe m equall
degree the law preferreth

him. [¢] And yet i'f lands rc] PL, Com, Carrel's cafe.

holden in focage be given to
a man and to the heirs of his
body, and he dyeth his heire
within age, the next cofin of
the part of the father, albeit
hc be worthier, fhall not be
preferred before the next co-
iin of the part of the mother,
but fuch of them as firft feaf-

[4] Vid. 30. Af], 47,

eth the heire fhall have his

riage delbeire, &e.  age, unles that he mar-
cuftody (1), Bueit lands be ., g, 3. Gard. 146,

ricth him to {uch a marriage, that 1s as much «
given 1n frankmanage, and (2, Ro, Abr. 40. Ante 22. 3.)

worth in value as the mariage of the heire. the donces have iffue and

dyc their iffuc within age of 1.4 yeares, the next of kin of the part of the mother fhall have
the cuftody of the body, and not the next of kin of the part of the father albeit he firft fealed
it, becaule the mother was the caufe of the %iﬁ' If a man be ferfed of lands holden in fo-
cagc of the part of his futher, and of other lands holden in focage of the part of his mo-

ther, and dycth, bis ifluc being within the age of 14 ycarcs, in this cafe fuch ol the ncxf_
of

(1) This is according to the rule in aguali jure melior efl conditio pofidentis. Plowd. 296. in Carrel's cafe, GSee too Hawk, Abr
of Co. Litt.

e - ——

L —

il

el il -

—

exprefsly flates the rent to be the fervice.. 4. If Fitzherbert, by faying that the king took the rent for the caftle-guard, means
that the latter was fo clhianged into the former, that the caltle-guard could nolonger be demanded, then hisidea of the tenure’s

continuing to he caflle-guard and in chivalry is contradiéted by Sir William Capell's cnfe cited in lord Coke's report of Lut-
terel’s cale 3 for in that the court held, thatby fuch a perpetual change of the fervice the tenure was converted into focnge.
Sce 4. Co. 88.a,—s. The nuthority of Littleton is clcnrry againit Fitzherbert’s notion 3 and according to the opinion of the for-
mer, a cafe, in which the fervice referved was n yearly rent in money for guard of the caftle of Dover, was adjudged early in
the reign of Charles the Firfl.  See Litt. Rep. 47. However it fiould not be concealed, that in this laft cafe the court feemed
inclined to think, that 111u|cr"fprrfnlr:ircumllnnccs there might be a change of the caftle-gunrd into rent by conlent of the king
and his tenant without altering the tenure, where evidence could be given of the manner in which the change was effected.
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of kinne of either fide, 43 firft happeth the body of the heire, fhall have him (1), butthé next of
blood of the part of the father fhall enter into the lands of the part of the mother, and the next

o of kinne of the part of the mother, thall enter into the lands of the part of the father (2).
[J] F. N. B. 199. b. Regift. [4] 1f A be gardian in focage, of the body and lands of B within the age of fourteene
¢ 7. E. 3. 46. 16, E. 3. 2¢.52. yeares, A fhall be g'ardian n focage per canfe de Gard (3). Butanintant within age, that [¢] is
21. E. 3.8, 31 E, 3. BARCO. § o0ty the cuftody of another, cannot be gardian in focage; becaufe no writ of account lyeth

1~ " t . 6. | U . . . . .
;765 “,:‘ﬁ{fug_ ’;E: F.ZN. B, againft an infant, And herewith agreeth Bradt, [ f ] and yeeldeth this reafon, aliun regere non

118, potefty quifeipfum regere non nowvit,  And Fleta faith, [4] that winor minorem cuflodire non de-

] Bra&t. li. 2, fo. 88. bet 5 alios enim prafimitur male regere, qui feipfum regere nefcit,  And by like reafon an 1deot, a

[£] Flet. . 1. ca. 10 Mawn zon compos mentis, a lunaticke, 4 man cecus&S mutus, or furdus & muius, or a leper re-
? 2 ? ?

moved by awrit de Jeprofo amowendo, cannotbe gardianinfocage. Butin the cafe of gard per
canfe e Gard, there lyeth anaction of account againft A 1n the cafe abovefaid.

a"] le. RUI?. C-’.ip- TO» A gZZE !l.'? /JETZfdge ’ZE pggt dﬁjﬁf??dfr. [f] N(g”y; /J‘f;-ed{'ﬁghg ﬁ;ﬂﬁfﬂﬁfﬂg”a .wa
*) ?Iﬂm'- lib. 7. ca. ”}e extranco periculyfa [ane (4) cuflodia committatur. Note [£] this word (post) mayor can, /] And
[[ij }IlLC}:.jbmr f;_ngi;cf.;“;_ 32¢, therefore this doth not onely exclude an immediate difcent, but all pollibility of difcent,
Mo, 635.) As 1f 2 man hath iffue uvn‘fons by feveral venters, and l}ilvlqg lands holden 1 focage of
[m] Lt lib. 1. fo. 2, 3. the nature of burgh Englith dyeth, the yonger brother within age of 14 yeares, ] the
elder brother of the halte blood fhall not have the cuftody of the land (5) ; becaufe by poflibility
the elder may inherit the land, for it the yongelt dye without iflue, and the land difcend to
an uncle, the elder brother of the halfe blood may be heire unto him : and herewith doth agree
n] Bra&. lib. 2, fol, 87, our ancient authovs. [#)} Haeres fokmanni fub cuffodia capitalinm dominorum non erit, fed fub
zg:t'llfui'. lSﬁi;.b; .Fi*?;;tltr];c.r ccﬁji ¢ n_!/?ﬂ_r/i:z confanguincorum fuorum propinguioruni, boc ofty corwm qui conpunlli funt jure Sanguinis, S
' ' non jurefrecceffionisy ex parte quorum non defiendit beereditas; O} regulariter eerum effy quod nUNGUAME
remancbit aliguis in cuftodia alicnjus, de quo haber: poffit fufpitio, quod welit Jusclamare in ipfa be-
reditate, X9 unde fi plures fint filie XS becredes 9 tencre debeant in focagio, nulla debet offe in cuffo-
I|:;-..] Fortefc. ubi fupra. Statut. de dio alterins. [0} And this 1s contrary to the civil law ; tor leges civiles impuberum tutelas
omaglo capiendo, temps E, 1, proximis de covum fanguine committunt,y frve agmati fucrint, cognatiy wnicuigue, widclicety, fos
cundum gradum S ordinemy qui in beereditate pupilli fuccefflirus eff.  But this the law of England

faith, eff quafi agnum lupo committere ad devorandum (6},

Daﬂgléﬂf la mere. Note, albeit land cannot difcend to the mother from her fonne,
(as hath beene faid) becaufe inheritance cannot afcend, yet here it appeareth by Littleton,
that (he is next of blood (7), for none (as hath beene faid) can be gardian in focage, but the
nextof blood ; and the likeis to be faid of the father, as hereafter next appeareth,

Daﬂguw le p#ers By this it appeareth, that the father in cafe of a tenure in focage
fhall be gardian in {ocage, and fhall not have the cuftody of his eldeft foune, in refpeét of his
paternall naturall cuftedy, (as he fhall have in cafe of a tenure by knights fervice, as before
appeareth) (8)but as gardian in{ocage. And the reafon of the diverfity s, for thatin the cafe of
a tenure in focage, the father muit by law be accountable to the fonne both for his mariage,
and alfo for the profits of his lands, which he fhould not be if he had the cuftody of his
]eldeft fonne in this cafe as his father in refpect of natute (9, and the aét of law never doth any
man wrong. -
~ Butno lord or other perfon, in refpet of any tenure by knights fervice or otherwife, fhall
have the cuftody of any childe that 1s heire apparant to his father, but the father only during
his lite, as hath beene f{aid before (10).
It is to be obferved, that in the lawes of England, there are three manner of gardianthips,
wiz. by the common law, by ftatute law, and by cuftome. By the common law there wre
foure manner of gardians, @iz, gardian in chivalry (whom Littleton hath deferibed before
Sect. 103, &c.) (11) gardian by nature, as the father of the eldelt fon, of whom Littleton hath
fpoken Set. 114, (12) gardian in focage treated of by Littleton in this Seétion, and gardian per
fa]14 E. 3. 41. 8. E 4. 5. caufe de nurture; (13) all frequent in [a] our books, By ftatute, wiz, the flatute in 4 & ¢ PALS
(5¢ Co.37.) Mar. of women children, and that isin two manners, erther of the father or mother {14 )}without

aflignation, or of uny other to whom the futher thall appoint the cuftody, either by his laft will,.
[£) 3. Co.” g7. Ratchife’s or l)y any aét 1n his hfc-timc, whereot you thall reade at lill'gc [ﬁr] 1 Ratelhifle’s {:Eﬂb n my Re.
caic. ports (16 . [¢] Laitly, by cuftome, as of orphans by the cuftome of the city of London, and
[¢] 32 E. 3. Gard 31, 8 R. 2. o geher cities and boroughes (16).

G“rd- 1561 v o

(Cro. Jam, 99.) Tan{ﬁolmem‘ al Z{/b’ el f)?'?ﬁf del hetre.  And therefore gardian in focage fhall
not forfeic his intereft by outlawric orattainder of fclony or treafon ; beeauie he hath nothing
to his owne ufe, but to the ule of the heire, Al

(1) See ante 8%, a.note 1.—(2) Mr, Serjeant Hawkins fuppofes an elder brother to purcha‘ﬂe land and the land to defcend
to his younger brother being under 14 ; in which cale the infant’s paternal and mateinal relations are equally of the blood of
the firlt purchaler, aud therefore equally capable of mhcrmng t'n_thctn; and then Mr. Serjeant afks, who fhall be guardian in
focage. Hawk. Abr, of Co, Litt, Perhaps there may be fome difficulty in folving this queltion.  If Littleton's rule be under-
ftaad friftly, theie cannot be any guardiun in focage 1n fuch a cafe unlefs the next friend s a father or mother or other lineal
anceflor, or of the half blood ; tor all of the other relations may by poffibility fucceed as immediate heirs tothefon,  But if the
next of blood an cither fide may be guardian, the mother’s blood muft be preferred, becanle they are che maff remote from the
fucceflion.—(3) Guardian per canfe de avard is, where one infant in wardfhip is guardinn of another infant, in which cale the
wardihip of the firll infant intitles lus guardinn to the wardhip of the fecond.  But it feems, that only guardian in chivalry
and in focage could he guanrdian per canfe de ward, Sea 2, Ro. Abr. 35, 40. and Vaugh, 184 —(‘1) Sine inltead of fane feeme
neoeflry to the {enfe of this patlage.—(s5) This point appears to have been adjudged countra in lord Coke's time, though it is
not taken notice of by him. See Swap's eale 4. Ro. Abr, 40, Ow, 128, Mo, 635, Cro, Eliz, 825, and 2. And. 171, However
as lord Coke here decides againft the half blood, the queltion was revived after the Refloration ; hut the cafe did not produce
any apinion of thecourt, IE;. Jo. 17, Therule ns exprefled by Jord Cole certainly excludes the half blood ; becanie he extends
3t to all poflibility of defcant,  But if the judﬁ;mcut in Swan's cale was right, the rule fhould be confined to all poflibility aof -
medinie defcento—(6) Lard Chancellor Macclesfield very much difapproved of the rule of our law, which gives the puardian.
Mip in foenge to the next of kip to whom the land camot defcend. He would not allow the exclufion of the beir to the land
to be founded on reafon, but deemed it the offepring of barbirous timea and the effedt of a cruel prefumpt an. Therefore,
when he wav applied to on a like principle, for an urtller toremove a lunatick from the cullody of My, Juftice Dormer, whio was
the lunatick's uncle and next in remainder to him, but had with the confent ol the nominal committenr of the Iunatick's perfon

taken care of him for many years and treated him with the greatell tendernefs, under thefe cicumitances his lordflup refuted
to
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Alfo if the mother be gardian in focage, and taketh hufband; and dyeth, the hufband fhall Pl Com..2- ¢
not have thiscuftody by furvivour; becaufe the wite had it ex anteg droit, in the right of the (3+ €0 39-)
heire, | -

A guardian in focage fhall not {d] prefent to a benefice in the right of the heire ; becaufe he [d] 8. E. 2. Prefeatment ro.
cannot be accomptable therefore, for that he can make no benefit thereof, for the law doth ab- 7- H.27. 39.I.3. 89. 29. E,
horre fimony or any corrupt contract for benefices ; and therefore in that cafe the heire fhall &JEI; N'GB' %3: t3‘* ]ﬁ* 3 611"
prefent himielfe (1). And-Britton fpeaking of thefe gardians faid welly Les guenx gardeins font Flor L P_”::“ 3. 104

pluis ferjants que gardeins, (that 1s} which gardians are rather fervants then gardians. (2. Ro. Abr. 41. Cro. Jam. qo.

Il rendra account, Sec. apres quelheire ad accomplifbe lage de 14 ans, 3 1% 50 Polt 120. a.)

This point hath beene much controverted in our bookes, and the caufes of the doubts have _
beene, firlt upon the words of the ftatute of [¢] Merlebridgeca, 19. 2. Upon the originall writ [¢] I; s ‘-'”I:Ed ﬂr“‘*' }‘fﬂt“tﬂrﬂf
of account againft the gardian in focage, ‘T'he words of the ftatute be cum ad legitimam eta- ﬁf:; i*’i:lldg‘»‘; Feaue ;_; parlia-
tem perwenerit fibi rofpondeat, Sc. and legitima ewtas, [ /] lawfull age 1s xxi yeares. Alfo there. >
the writ of accompt recitech the fuid ftatute, guare cum de communi confilio regni noffri provifum [ f] 16. E, 3. Wall. 1c0. 18,
_ﬁf, g:md I'hﬁﬂdtﬂ' terrarun & teacmentoirum, quea tencntur 17 ﬁ*rﬂgfﬂ, bheeredibus terrarum &S tone E- 3+ 55 77- 29- E. 2.5, Vide
mentorunt illorum, cum ad plenain @tatem pervenerinty reddant rationabilem i‘ﬂﬂjﬂﬂfﬂﬂf. [z] Where- * 'EE h gar d g1, F. N. Buaed,
upon it 15 gathered that no uftion of account did lye agamn{t the gavdian in focage at the [:g" ,3 E .. Account 120. 17,
common law, untill the heire be of his lawfull age ot 21 yeares. But as to the firft (legitima £.2, ibid. 121.
«tas) as the ftatute [/4] fpeaketh, or plena wtas (as the writ doth render it) are to be under- [£] 2. E. 2. Account, 14, E. 3.
ttood fecundum fibjeiam materiam, thatis of the heire of focage land, whofe lawfull and full 1-3. Mar.Dy.137. Keylwey131s,
age as to the cuftoly or guardianfhipis 14. Andas tothe recitall of the ftatute, [7] it isevi- [1] 18. E. 2. Avowty 220,
dent that an action of account did lye aganft gardian in focuge at the common law. And (2. Inft. 330. Cio. Cha. 229.)
that the ftatute was mude 1n affirmance or declaration of the common law ; for the {tatute
{peaketh onely de cuffodia parentum, thatis of a gardian in right, but yer an aétion of account
lyeth againft him that occupieth the land as gardian, albeit he be not of the blood (as hereafter
fhall be faid).  And upon confideration had of the faid ftatute and of all the bookes, it was ad-
judged in the courtof Common Pleas, Pafch. 16. Eliz. Rot, 436. according to the opinion of
Littleton, that the heire after the age of 14 yeares fhall have an action of account againit the
gardian in {ocage, when he will at his pleafure; and {o is an ancient queftion well refolved(z).
Britton was of opinion, that the ftatute of Merlebridge, which gave the capias m account, ! _ 1
extended to gardian in focuge, tor he wrote betore the ftatute of \W. z, ¢, 11, Bur later bookes :5”]' ‘:;’3'13'“'2 I;it-.-:;]:-«? “i‘f_/’"
have over-ruled this Eoint, that no eapias lyeth againit gardian in focage, for the ftature ex- }f'} ‘o. ‘Merlbr. ca, 2. W. 2.
tendeth to bailifes ouly. Neither doth the ftatute of WV, 2, cxtend to gardian in {ocage, for ¢a.11.
that fpeaketh onely e fervicntibus, balivis, camerariis, & reccptoribus.

Mes tiel gardien fur fon accorut avera allywance de touts fes rea- The fistute of Meilr intended

, . by Litl, 1sca. 17,
ﬁﬂﬂﬁ[ﬁ ‘70/[5 ¢l cxpences en touts C/ff-_?;ff’f* (3) And this 1s due to all accountants by

the common law(4) ; and fo it is declared by the faid ttavuce of Merlebridge, falais ipfis cuffod-
bus rationab:libus mifis fuis.

Allowznce.  Whatother allowances fhall the gardian have ? If the gardian receive the 41. E, 3. 3. 22. Afl. 41. 22. E.
rents and profits of the lunds, and be robbed of the fame, whetber fhall he be difcharged 3; Accountitr. zg. Afl 23. 3.
thereof upon his account ? And it fcemeth, that if he be robbed without his default or neghi- H'27- fl;'ﬂb-H(’-ﬁH;?- ;z-E xu.IH.
gence hefhall be dilcharged thereof (5).  Asifa bailite of a manor, or a receiver, or a factor E)'n,gf:& Stud. c. 33: fo. 133 >
of a merchant, or the hke accountant, be robbed, he fhall be difcharged thereof upon his ac- (Cro. Eliz. 219. 1. Ro. Ab. 2.
count, And feeing the gardian fhall be charged as bailife after the heires age of 14 and be 3. 124-)
difcharged upon his account, if he be robbed, par: rasionc it he be robbed before the age of 14.

But otherwife itisof a carier, for he hath his hire (6), and thercby implicitely undertaketh the

{afe delivery of the goods delivered to bim, and therefore he thall anfwer the value of them L .

if he be robbed of them (7).  Note the diverfity, and fo it was refolved * in the King’s Bench, * ?él' 33. Eliz, inter Woodlicle
So 1t 1s if goods be delivered to a man to be fately kept, and after thofe goods arc {tollen from ?" o ”’é’h' b‘(gém_ Eliz. 81,

him, this fhall not excufe him; becaufe by the acceptance he undertooke to keepe them fufely, (j'u J;m,giss. Noy 126.)

and therefore he muit keepe them at his perill, 29. A1l. p. 28,

So it is if goods be delivered to oncto be kept, for to be kept and to be fafely kept is all {Cro. Jum. 183 33g.)
onein law {g). Butif the goods be delivered to be kept as he would keepe his owne, there 1f
they be ftollen from him without his default or negligence, he fhall be difcharged.  So if
goods be delivered to onc as a gage or pledge, and they be flcllen, he fhall be difcharged ;
becaufe he hath a property in them (10), and therefore he ought to keepe them no otherwife
then hisowne ; but it he that gaged them, tendred the money before the ftealing,and the other
refuled to deliver them, then tor this defanle in him he fhall be charged.

It A leave a chett locked with B to be kept, and taketh away the key with him, and ac- g g, . tit. Detinue 9.

(]Lulmtﬂ'th (8. Co. 32. 5. Co, 13. b.)

Pafet, 16. Eliz, Rot. 436. id
communi banco.

Mirror ca. 2, Sect, 17, Btitton

(+) S. p- acc. ante 19. b, poft 120. a. 8. p. acc, as to guardian by nurture. Cro. Jam. gg9. In another work lord Coke ex-

tends the duélrine fo lar, asto fay that the infant fhall prelent whaijoever his age inay be. 3. Init, 156. But fome {uppuie the

puardian to have the right of prefenting in the name u}thc infant.  Otheisagain admit the right of the vfant i general, hfut

add, vhat if the infant be of fuch tender years as not to have any diferetion, then the guardian fhould prefent for ham,  bee

Vin, Abr. Guardian Q. pl. 2. But the law feems now fettled in the full extent of lord Coke’s opinion by a determination of

lord chancellor King, ~ In a caufe before him an advowfon hid bren conveyed to truflees on truftto prefent fuch perlon as

the grantor his heigs or afligns hould by deed appoint 3 and on the principle that an infant of any age may prefent, his lord-

fhip confirmed an appointment by an infant-heir, thougl it appeated, that the child was not a year old, and that the guar-

dian guided the chi“"ﬂ pen in mniing his mark and putting his feal, 2. Eq, Caf, Abr. Jnfan B, i, 3. Vin. Abe. Collation A, pl.

10 atl, Clergym. L. c¢d. 1740.p. 140, Seealfv 3. Atk. 710 —However, though this deciflion may remove n!l llﬂl}bl’s about t_hc

legal vight of an Infant of the moft tender age to prefent, Ml it remains to be feen, whether the want of difcretion would in-

duce a court of cquity to controul the exercife, where a prefentation is obtaied from an infunt wnhqut the concurrgnce of

”“‘Elmrﬂiﬂn.-—(x) But againft o teflamentmy or other guardian, whofe authority doth not determine till the infant 1s twenty-

Ghe, or betng a female ntinins that age or marries, the infant cannot have allion of account before 3 for the rule f:‘}f the common _
laaw is, that account thall nor lie whillt the guardianfhip continues, However in equify the.infant may by ﬁrﬂrﬁfm‘ﬂﬂ-_')' fue his ?_,_/Q Jre 2 /74-/_,1
guardian for an account during the minority, 2. Vern. 342, 2. P. Wms, t1g. 1. Vel 91?’% Ak, ﬁz;.!'-(]) Therctore a puar- SAhr P a
dian cannot Lie charped in account as a receivery beeaufe then he would lole his colts nm.f expences § thele it 1 faid betug 10 4:)’4 - /_,J/ J.‘
\tiwm‘rdallowcd only tu guardians and bailiffs, and not 1o receivers. Poll 172, 0,—(4) The rule feems exprelled too gr.'urrn‘/fr; s LK hsg . 2. 2D,

ord Coke elfewhere teiling us, that areceiver, who is one ot the three denominations of accountaunts known 1o ourlaw, can- -, o=
ot charge for collsand expences, exceptin fome fpecial cales in favour of trade and merchandife. Poli 172, 8 ) rc‘rm.igvﬂ.—-:

(5) '_FIIE ruale s the tnme as to trultees, lhuugh for lhﬂil‘gl'tﬂtﬂl‘ fccllrily it is ulual to infert /]»rrfa} proulﬁmm _ln t_ht: IIIHIII:HH‘!.IH:

ceeating the trufl, o, Cha, Call a.—(6) But the Aire is not the only or priucipal ground, on which the carrier i3 habley o

fugtors, though they alfo receive a reward, are not o, except for wegligence or by renfon ot n fpecial nndertaking. Fhe preat

Caule of the law’s charging the carrier 18 the public employment he exescifes, 1. Ld. Raym. g17. 1. Sall. 143, 13, Mo, 49?-_"‘:

(7) Thisis by the common ;nf:u or general collom of the cealm y and to recite itin the declaration, as is fometimes tlu.; prm‘:}mu

hoth with refpedt to nn-keepers and carviers, feems not only unneceflary but even rather improper becaufe 1t ten ﬂt.u"t:u;l-

found the dithétion hetween fpecial cultoms, which ought to be pleaded, and the general cuftom ol the l'r:{llil.‘n Xl wl}lt—lfrti e

courts are bound to (ake notice without pleading.  Accordingly it feems ndmitted in {everal books, that defenibing t\l.’uli? elen.

dant to be n common carrier, without any thing more, Is (ullicrent, Hob, 18, 1, 8id, l-]—fr Harde, 485, 3. Mod. ‘”7*:’ e T :“

part 1. page 281, —(8) 8, C. Mo, 462, Ow, 57, 1. Ro. Abr, 2.—(9) Thio doétrine was denied by the court i the &}tﬂ:l Lﬂ‘t- o

Copys i Banardy and it is now uaderitood, that ncceptance of goods to be kept generally is merely an lllll\rt:l:lﬂ 1!1}, ;.U .i"-‘ Il

them aathe porty receiving receiving keeps his own, a.L, Raym. g1 1IN Coppe :fmiJ]:mmn_.l‘ the nétion was ol Ifj I{L}", lIi}tnl Y.

cirvying fome hop(hends of brandy that one ol them was ftaved § and on metion in ayrelt ot judgment, thui court I\: AR ;'M W

Julficient confideration nppeared in the declaration, though it was wholly grounded on n Jpecial underiaking Lo carvy fnfely, without

.
_—*‘

F_ — —— ey —

Lo ke fuch ai vy dery 20 B Woins, a6o, See ulio y.Mutl.u.;':. u.‘m‘u.-,‘r'ﬁié}. :37:1 18, Bt notwithilanding this cenfure by one
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quainteth not B what is in the cheft, and the cheft together with the goods of B are ftolen away,
B fhall not be charged thegewith, becaufe A did not truft B with them as thiscafe 1s (1).  And
that, which hath beene faid before of ftealing, isto be underftood alfo of other like accidents,
as fhipwracke by fea, fire by lightning, and other like incvitable accidents (2).  And all thefe
* Pafch. 43. Eliz. inter South- cafes were refolved, and adjudged in the King’s Bench, * And by thele diverfities are all the

‘”“’C&‘ BSEH""E )i“ Dettaue, bookes concerning this point reconciled (3).
(4- Lo, 03, b. Note, reader it 1s neceflary for any, that receiveth goods to be kept, to receive themn in this

fpeciall manner, w7z, to be kept as his owne, or to keepe them at the penill of the owner (4).
But now 1s Littleton to be further heard,

Lt fi tiel gardein maria le heire deins 14. ans, &c.  Forif he marry the
heirc after 14, he Isout of his cuftody, and no account fhall be made therelore,

I/ accountera a [Jgf I—Ie fhall account for the nmriz_lge ?f the _heire, w/z. for fo much
as any man boxza fide had offered for the mariage, or would give 1n mariage unto him.

Qu a fes execniors. Not (5) thatan infant of the age of 14 may make his will (as
fome hereupon have colleéted) ; but the meaning of Lattleton is, that it atter his mariage he
accomplifh his age of 18 yeares, at what time he may make his teftament (6), and conftitute
executors for his goods and chattells, and the words are {o to be underftood, as may ttand
7. E. 3. 62. 19, E. 3. Account with law and l'caf9n. N ote, CXCCULOrs could not have an altion of account at the common
6. 38. E. 3.7. 31. E. 3.tit, law, in refpe of the privity of the account; but the {tatutc of W, 2. ca. 23, hath given the

altion of account to executors, the ftatuteof 25. E. 3. ca. §. to executors of executors, and the

Account 57,
ftatute of 31. E. 3. c. 11, to adminiitrators.

1. E 3. 100 46.E. 3. Account  Que 7/ woile luy marier fans prender le value:  So asthe gardian fhall not ac-
40. 2. R.2.1bid. 45. 6. R.2. count only for that which he fhall receive in this cafe, but for that alfo which he might receive,

Account 47. . . : . ] _
Feoumt AT Stz non que 7l luy marier a tiel mariage que cff tant en value, Se.
_ This needeth no explanation. |

Hill. 3. E. 2. Coram Rege, Ro*. T the heirein focage be ravifhed out of the cuftody of the gardian, and the ravifher marieth

34 Agaes Frowicl’s cale. . No 4o hheire, the gardian fhall have a writ of ravifiment of ward, and rccover the value of the

B. 129. 1. & T c., 20.L. 1. 0¢. - »
. E. 3 . :c:f 305 martage, &c. and fhall account to the heire for the fame.
And the gardian in focage 1s bounden by law, that the heire be well brought up, and that

his evidences be fafely kept.

The grandmother of the fonne and heire of John Bernevill, who beld the manor of To-
tington in the county of Midd. in focage, recovered the heire ina ravifhiment ot ward againit
Simon Chevin, which had maried the ftepmother ot the heire; and by the rule of the court,

the plaintifc pro untritura haeredis et pro cuflodia evideutiarum inzven:t pfcg:'w.

{Dc, & Stud, 129, b.)

(1. Ro. Abr. 908, g10. Cro.Cha.

70:)

Trin. 1, H. 5. Ccram Rege, Pot.
¥, vhidd,

Sect. 124.
T fi afcun E‘T S afcun auter ND if any other

auter hoine, home, que nefl pro- man, who 1s not the

que neft pas pro- cheine amy, occupie les next friend, occupies the
cheine amy, &c. terres ou tenements de/ lands or tenements of

79. B 2. Avowry22r. 59. E. If o firanger entrethin-  Jezre come gardeine er the heire as gardian in

3. 10, 41. E. 3. Account 3s. , > Ny . . * '
to the lands of the in- pryes 4/ forra com~ focage, he fhall be com-

'ﬂ}rﬁ' S 53' b 3 ??'GEE' fant within age of 13
th p. 11, 1. Com, 2. R PR ’ ’
’ * and taketh the profis pell’ de render accompt pelled to yeeld an ac-

3: 33- F. N'- E. 118- g 3
of the fame, the infant ,/ Jesre. aquxi bien fi- count tothe heire, as wel

may charge him as gar- ey e app . )
din in sﬁ,cﬂgc_ Rud comie il fuiffoyt prochein as if he had beene next

th‘_is1 d;)th well jgiee amy 3 car ¢/ neft pas friend; for it 1s no plea
o s s O ST plee pur luy en briefe for him in the writ of

count agamit a  gar- _ ‘ o
dian in focage, for the daccompt adire, que 1/ account to fay, that he 1s

words be, Jdem B pra- ﬂg/j' p;-ac/m'/ze amz'.:*, &Fe. not the next fl'iﬁ‘nd: &ec.

Jaio A rationabilem com- . :
potnm Sunm e exitibns  MiES 2’/ ?’EJPOHC/J'{Z /f.’ gzza’f bllt he ﬂlﬂ.ll anfwer

7/

ficient, and juftly as it feems, Other bailees have a property, that is, a pecial and limited one; and what hath the pawnee more ?
The only difference is in the degree 3 the pawnee's property, though not abfolute, being rather morve enfarged, and for fome
Em_'pufha nbeneficial one. 2. L. Raym. 916 Com. Dig. tit, Morigage and Vin, Abr, tit. Pawn. But whatever the difference may

ein point of property, ‘it is become 1mmaterial fo far as regarda the ufe made of it by lord Coke ; becaufe now general bailees
of goods are not deemed any farther chargeable for the lofs of them than pawnecs,

(1) Inthe cafe here ftated, the not informing B what was in the chelft is relied on as the material circumftance ; but the mo-
dern doftrine would make it unneceflary to refort for atd from it, asaccording to that B would not bechargeable, though he
had known the contents of the chelt.  However there are cafes, whict turn upon the giving of fuch information, All 93, 1.
Ventr, 258. Carth, 486, 1. Stra. 145, Law of Nifi Prius ed. 1775, y. 70.~—(2) Here lord Coke joins Jofles by fhipwieck and hght-
ning and other like tnevitable aceidents with thofe by ttealing 3 but other authorities make a diftinétion, and according to them,
neither carriecs nor mafters of thips are rvelponfible torlofles by adts of God or of the Ling's encmics, 2. Bulltr. 280. 2. L. Raym,
g18. Vin, Abe. tit, Mafler of a Ship B, pl. 12.~~(3) The ofd dottrine about bailment will be found at large 1n Southeote's cale,
which 18 cited by lord Coke in the margin.  For the medern doftrine, the fludent fhould confult the tumonus cafe of
Coggs nnd Barnard already cited,  Lord chief juflice Holt's argument in that cafe, as reported by Lord Raymond,
particularly  merits attentiony it being a moft mafterly view of the whole fubjeft of bailment.  Another important
cafe connefled with the fime fubjeft ia that of Lane and Cotton, in which three judges agninft Molt held, that
aftion on the cale will not lie agninit the Mafler of the General Poll Office for the lofs of a letter with Exchequer bills
init, 12, Mod, 473, See further the following books, which are citations from n note by the editor of the nith edition,—ar. 4.
65 4 Eio 1. 6. 2, Hozon, Palm, 548. W Jou 179, Grotode jur, bedls Loayeonz fovge Puffend, dejur, nat. Logo e g, 126, 7. and
Dam. Loix Civ. |, 1. t.5. faut 6. 103, tog, [ 30=(a) We havealready obferved, that in gene ral this diftinétion is now exploded.
Ante 8¢, a. note g, See further tity Bathuent and Carrvier in New Abe. tit, Bailment and Aftion for Nevhinecnce in Vin, tit, Afion o

the cafr for misfeafance in Com. Dig. Law of Nifi Privs ed, vg95. p, 6 ) Teiamate in alf the Tormer editions, but wor iy appa-

vently the true reading,—=(6) There is a great abupdance of irruunncl?unbﬁu opinfons in our bookys nhout the e liet nge, atwhich
nwill

- e o & nllallills - S-NE & == mi

- el sl - e el il i Lo _—

P iy -y, g -0

e e, ke .

moft defervedly of high authority, the rule of our law in refpe to puardianfhip in focage, confidered ne ¢ ne fettling thevight by

nearnefi of blood without vegard o perfonal qualifications, which was the paint of view in which lord Coke and thofe he Tollows cx-

tolled ity is furely very detenfible § for 1t gives the cuflody of the infant's pesfon to thole, who in point of wearncys of bived hﬂ'-'lj
L ui
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7l ad occupie les terres whether he hath occu-~ Proverientidns de  terris

. ot fenemtents s in N.

ou tenements come gar- pied the lands or tene- ,,, " 'ﬁfjf;f,g;ﬂ
. P . - ' ?
deine en jocage oy nemy. ments as gardian in fo- e quorin cuflodiam ;-
C . s dem B babuit dum precd.
Sed qll%fﬂa/?’ apres ¢eo CAZC O NO. But gﬂﬁ’?‘c’,‘lf A infra atatem fuit, ut

ue le heire ad accom~ after the heire hath ac- dicitwr. And true it is,

: I so ¢ complithed th that 1n judgement of
‘P/{/b [ﬁge de g aly € P d ¢ age of law he had ?he cufto-

gardeine erz_focage con- 14 yeares, and the gar- dy of the lands: and he

tinualment occupiz /la dian in legcage continu- is called swor  alienus,
| and the right gardian

terre tangque [lherre ally occupieth the land ;) ocage tutor proprius, 13- E- 30 Account 77. 22, E. .
IT. 4171. E. 1. Account 35. 10,

vient a pletn age, /. 21 until the heire comes to and it 1s no plea for him Hoo 6 b ~H. o
ans, fi le heire a fon full age, {. of 21 yeares, © deni¢ thache is pro- ga T
b Y ¢heine amy, but he muft

plein age avera altion 1f the heire at his full anfiver to the taking of
daccompt  emvers le age fhall have an action the profits (1), as Licle-

_ . . ton here {uatth.
gardein de temps que ¢/ of account againft the |
occupia apres les dits gardian, from the time  Sed quare, &c. ¢ 3 38, 32.E. 3. Accoust

14 ans, come envers that heoccupied after the This guere came not 6o. 7. E. 4. F. N. B. 113
out of Lattleton’s quiver;

gﬂrd@f}fﬁ’ 7z ﬁfﬂgﬁﬂ or {aid 14.ycarcs, as gﬂl‘dian for 1t 1s evident, that P

envers luy come jon bay- 1n {ocage, or againft him after the age of 14
yeares he fhall be charg

-l
|

[y(& . .‘élS‘ his bailife. ed as batlife at any time
when the heirc will, either before his age of 21 yecares, or after (2).

Sect. 123,
]‘TEM Sz gardein LSO if gardian in g Som proper ufe. 7 R.z Be 634, 0. F. 550

deth land 2:H: 4 19. 10. Ehiz. Duwer 277,

en chivalry face chivalric makes lf)‘:ﬂtz“ﬂl;; hfl_ h dand 1o 217 4. Co. 64, b
v . . Of « i1y "KM S r=-
/é’.f executors et de - his executors and dle, vice, wh;gh }feigni%rie the

vy, le heire ¢ffcant the heire being with- bithop hathin the right of his
bifhoprick, the tenant dieth

deins age, Gc. Jes 1nage, &c.the execu~ yifheive within age, the bi-

executors averont lp tours thall have the fhop either beforc or after
feifure dyeth; neither the

w P - r " .1
a1 de durant le mo- wardfhip during the King, nor the fucceflor of the

7247¢, &Ie. Mes ﬁ nonage, &c. Bat 1if the bithop fhall have the wardfhip,

cardein R ocace  gardian 1n focage but his executors.  For z.r.lb_cit
v Joc £ 8 5 the bifhop hath the feigniorie,

face fes executors et make his executours , i doir. yet the ward-

devy, [¢ heire cffeant and die, the heire be- fhip being but a chatell he
hath in his owne right, and

detits Z{Zg(f de 14 ans, g within tl}e ag¢ of a chattell cannot goe 1 the
_ﬁ’.}‘ cxecuiors nave-~ 14 yCarcs, his execu- fucceffion of a fole corpora-

ront pas le garde; tours fhall not have tion unlels it be in the cufc of
’ the king {,).

mes  un aulcr pro- the Will'dﬂilp.; but an- And yet if a bithop have ,4. E. 4. 26, 44.T. 2. F. N. B.

cheine amy, a gue other next fricnd, to an advowfon, and the 33 See moc of this in the
church become void, and the chapter of Warranty, feét, 740.

fe heritage ne  poyt whom the mheritance bifhop die, ncither the fuc- (€10 Jam. 248.)

my difeend, avera la cannot delcend, fhall ceflor nor the esecutors fhall
prefent, butthe king ; becaufe

g:arcft’ &j)(" It lacau- bave  the Wal'(]ﬂllp,‘ 1t 18 but a chofe in action (4).
e de (fl'UC’?ﬁfy (’/ll, pur &c. And the reafon of Aud fo it is in cafe where

ceo que gardein on this diverfitie 1s be- the king hath wardthip, I;ut":
£t

a will may be made of perfonal eftate. Here lord Coke ftates18 to be the age; though the reafons and authorities in favour of that
time do not appear,~Others mention iy, that being the age at which an admimflration during the mmority of an executor deter.
mines. t.Vern, 255 2. Vern. g8, Butthis opinion was probably founded on an idea, that our fprnitual courts make no difference
between the time for afting as an exccuior and the time for muiinw a will, which is clearly a miftaken notion. However it re-
ceives fome countenance from the decifive manner in which a late chancellor of the firft authority mentions 17, and the am-
biguous terms in which he (peaks of an earlierage. 1. Vel, 301, 3. Atk 7og9.—According to others 15 1s the age for males, if
the party can be proved of fufficient difcretion 5 but we are not informed why, and thesefore little seipect is duc to this opi-
nion, if that can be deemed one, which in fact was nothing more than a loole drctun. 2, Vern. 469.,—0thers doubt, whether
any time before 21 is not too early ; becaufe none can be mlminiﬂnﬁ*nturs tili they have attained th.at' age. 1. Vern, 926, The
reafons ufually alligned for not granting adminiltration to any perfon under =1 are, that an adminiftrator being created by
ftatute hisage ﬂmuﬁl be according to the common law, and that the ftatute of diftribution requires the fecority of a hond from
an adminifliator, which an infant cannot give,  Secthe books cited in Vin, Abr, Executors 1., 3. pl. 6. This latter reafon a-
raindt an infant’s being adminiftrator is the moft forcible; but both feem equally tnapplicable to the other point; the power
of making a will of perfonal ellate not being derived from or rc;_;u]urc:l_ by any flatute, and the giving of a bond heing foreign
tothe cale of u teflator—~In Pevkins fpur is {aid to be the ape for making a will of perfonalty 3 but though this is the time
in the old us well as the new editions of s book, yet, as Swinburne well obferves, it appears to be an
wels by omiflion of the figure x, and moft probably xiiit was the age intended.  Ferk, fet, fug. Swinb, Teftam,
part 2. ledt, 2, O of Ex. cap. 18.—Che lalt opinion on the fubjeét, and that moft to be relied upon, ditinguithes between

enales and females, making the toflamentary power to commence in the former nt 14, and in the latterat 12, At thele apes the
Roman law allowed of teillamenty, and the civilians agree that our ccclefinftical courts follow the fame rale :_nnt] to them we
oughit principally to refort for information on teftamentary fubjeCts becaule thefe being fo |1cculinr]y'nl' l]iirltrl[ni conufance,
they fpeak muore ex tripode juridico, to nle the phrafe ol a great author, 'llmn our common lawyers, hw?mh.‘ on Ic[l;x:tl: part 2,
jeét, 2. Godolph, Orphh. lepr. 276. 2. Strah, Dom. vr, Have, Jufling Inflit, Lo, toaa, § 1o But the doctvine s nof fullained by
the authority of civilians only.  Some refpeétable books, written by common lawyers, mention 12 and 14 for the fame pur-
pofe s probiluiions have been refufed by the King's Bench, when .:||]1|1|H:t| for to rellrnin the rc:'lflm'lllcnl courts from allowe.
g wills made at fuch early agesy and there me miltances, in which the doétrine hath heen recogmzed :u}tl ﬂflﬂlltt'l’]ihy the
court ol Chancey, Qft, of 19%. cap, 18, Shuph. Touchil, go3. 'I'. Jo. 2vo. 2, Show, 1204, C'umb.. 50 I'rec, in *le. 116, ('}*llh. I,
Rep. 2. Mol, ¢ "Foconclude vhig point, 1t may be added, that as on the one hand thernle of the ceclefinftical courts, in hold-
e 1z sl g to be mees at which males and females according to the difference of fex firlt have the power of making wills
of pertonaliy, feemanow well eftablithed § fo on the other hand it s n fome degree confonant to the doétrine of our com.

mon law g for thowglt thatis filent as to the age for wills of perfonalty, thefe being the lilhjrﬂu‘ﬂfﬂ different lu.w.. yet it adopts
the fume Handmd ol veand 1.} for othey pul'p:]ft'lh nnd [0 far deems them the nren Ortmurﬂtlﬂn, 18 tO pl'\ulri' lll:luntﬂ ol thole
& P L SR TR

ngpes the power of ¢chooling guardians, and to prefime that they are doli capaces in vefpedl to crimes, . Ha |
ruardian y for if he affumal to take them in that character, he hall anfwer for

(1) That in, whether he took the prolits as ! | n th . ' h
them ﬂﬂ'urdm;nﬂly, l]mllph ha wis not puaraan e jn.l‘t.‘.--(I) Nntu'll]lﬂnntllnn' ]ﬂl‘l\ (.tllfﬂ ﬂu\llul'vﬂtll?l‘l ﬂt} the qginere, 1ERE
in L. oand M. 1obh, I and both of the MS§S.—(3) Acc. ante g, 4. 460 b, poll 388, no—(4) This reaton requires fome exphination.
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cqual prutcnlinnﬁu tie trull, without the fiune temptation i paint of intergfl to abufe it.  Ilowever julhllcntlunhﬂll‘]:].g
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Lib. 2.

Cap. 3.
~ that is a prerogative that be.
longeth to the king to provide

for the church being void ; for
where the tenure by knights

fervice is of a common per-
{fon, the executors of the te-
nant f{hall Prefent where the
avoldance fell in the life of the

fenant.

Of Socage.
chivalrie ad le garde

a fon proper ufe, et
gardein en  focage
nad le garde a fon
ufe, mes al wufe del
heire(v). Eten cas lou

en  fo-

Sect. 126.

caufe¢ the guardian in
chivalrie  hath the
wardfhip to his owne
ufe, and the gardian in
focage hath not the
wardfhip to his owne
ufe, but to the ufe of

& Rot. Parl. 0. E. 3. nu, I23.

3bldE1 36 Angnugt §57. 16.E. 3. LE Izez're ?/f faﬂﬂj‘ [8’ gjrdﬁ’i{ﬂd . h h . A d . h_
101d. 156, 45. L, 2.2, 2. H. 4. ' . ! - .

t3. F.N. B, 117, 19, H. 6. 5. 7emedie, &¢.  Foralbeir €@8¢ 46Vy devant /- the hetre.  Andin this
4+ E. 4.25. 43 E. 3,21, 11 in an altion of account a- CUR ﬁCCQ.’?fptfﬂlf Pﬁ’f' cafe ?Vhere the gardlan

Co, 3g. (2. Inft, g404.)

in {ocage dyeth before
any account made by
him to the heire, of
this the heire 1s without
remedy, for that no
writ of account lieth a-
gainftthe executors (2),
executors of him to whom but for the klﬂg Onely'

the account 1s to be made as s aforefaid (3} ; but that s holpen by ftatute (4). (*) It hath
beene attempted 1n parliament to give an action of account againfl the executors of a gardian

in focage, but ngver could be effeted (5).

NIl pur Je 7’0]/:‘9/8}?26’?22‘. [#] The reafon of this is becaufe the kine’s trea-
fure is the finewes of warre, and the honour and fafety of the king in time of Pe?ICE, fir-
mamentunt bellty et ornamentum pacis ; and theretore the death of the party fhall not barre the
king of his treafure due urto him upon the account, becaufe it is intended, that the king
was bufied about the publike for the good of the common-wealth, and had not leifure to call his
accountant to make his account, and nwllum tempus occurrit regi (6).  Littleton {i peaketh of'the
king’s prerogative but twice in all his bookes, wiz. here, and Se&. 178. and in both places
as part of the lawes of England. Praerogativa is [3] derived of pree i, ante, and rogare, that
1s, to afke or demand before-hand, whereof commeth prerogativa, and is denominated of the
moft excellent part, becaufe thnugh an act hath pafled both the houfes of the lords and com-
mons 1 parliament, yet, before it be a law, the royall aflent muft be afked or demanded
and obtained, and this 1s the proper fenfe of the word. But legally (*) it extends to all
powers, prehemimences, and priviledges, which the law giveth to thu crowne, whereof
Littleton here fpeaketh of one. Bract, lib. 1. in one place calleth it Zdertatem, in another
privileginm vegis 5 [ o] Bratton (d] (following W, 1.) diroit le roy; [e] regiffre jus veginm, and

Jus regium corone, .
Sect. 126.

JT E M e feignior,

de que la terre eff
tenus en focage, a-
pres le mort fon ife-
nant avera reliefe en
tel forme, Stle fe-
nantytient per fealtic
el certern renta pawr
annualment, ¢, f1 les
termes de paiment

gainft a gardian in focage,
&c. the defendant cannot
wage his law, yet n re-
fpect of the privity of the
matters of account, and the
difcharge refting 1n the know-
ledge of the parties thereun-
to, an aclion of account nel-
ther lyeth agmnft the ex-
ccutors of the accountant, nor
at the common law for the

luy al heire, de ceo le
heire eff fans reme-
die ; pur ceo que nul
briefe daccompt gift
entvers les  executors,
fo non pur le roy
Sfolement.

[«] Pl Com. 321, Keyleway
131. 11, Co. 89,

Vid, Se&. 178, Stanf. Prar. 2z,

[2] Fortefcue fo. 45. Rot, Parl.
I. H. 4. nu. 133, PL Com.:36.
Stanf. Pl Cor. 162, b, Stunf.
Prewer. 1. a, & 10. b,

[#]} Stanf, Prer. 5. 10,

¢] Weitm, 1. cap. so.
d] Britton fol. 27.
e] Regift. fol. 61, &c.

LSO the lord, of
whom the land

15 holden in {ocage,
after the deceafe of
his tenant fhall have
reliefe in this manner.
If the tenant holdeth
by fealty and certaine
rent to pay yeerely,
&c. if the tearmes of

fon

It is not, that chofesin a&lion are in their nature incapable of tranfiniffion to executors 3 forthe contrary is known to be law, and
fome inftances of it are here given s but it is, hecaul‘c in the cale of a chofe in aflion, fo peculiar as a right of prefentation, the Jaw
favours the king more than the bilhop's executors, and therefore gives the king, as havingin his cultody the temporalties of the
vacant bithoprick, that prefentation, which executors in general are entitled to whenthey are oppoled to an heir.  See pott 188.
Bro, Abr, Prefentation 34. Watl, Clergym. L. ed. 1747, p. 72.  But then it may be afked, why the king thould not have a like
preference, in the cafe of thebifhop's being intitled to a wardihip by knight's fervice in right of his fee and dying defore reducing
it into pofleflion by feifure. Theanfwer may be, that the law ditlinguifhes between an interefl both of profit and trufly, as ward-
thip by knight's fervice is, and onc merely of trufl, fuch as a prefentation.  The law gives the former to the bifhop's execn-
tors, me* the benefit ol his perfonal eltate, It gives the larter to the king 3 becaufe the prefentation to a vacant chuich cannot
lawfully be fold ; and as the bithop's perfonal eftute connot derive any prafit from the prefentation, the law deems it mcre proper
to follow the temporalties of the fee to which the advowfon belongs. In a fublequent part of the commentary, wlere it is
fuid, that the bifhop's executors fhall not prefent, becanfe nothing can be taken for a prefentation, lord Coke feems to hint at
fomcthing of this kind. Poft 388, a. Howeveras a like reafon might be urged againlt executorsin favour of an heir, it is molt
{afe to rely on the right of the king as futtled by authorities and long praftice.~This preference of the king'stitle by prerogative
18 carricd {o far, that cven prefentation and iuflitution in the life-time of the bifhop will not prevail, unlefs there hath been alio
an indudion. Vin. Aby, Prefentation C, o, E, . Watl, Clergym. L.ed, 1747, p. 73,

(1) Fitzherbert cites two authorities, which make guardianfhip in (ocage grantable. I, N, B, v41, P.  But Littleton's opi-
nion militates ftrongly to the contrary 5 forif fuch a trult is fo perfonal a8 not to be tranfmiffible ta executors, why (hould it
bhe fo to grantees ? Accordingly in the arguing of a modern cafe it feems to have been taken for granted, that guardianibip in
focage cannot be afligned. Gilb. I'q. Rep, 177.~~(2) Littleton muit be underllood to mean, that at common lanv account did
not lie againft excecutors ; for in his time it Jit‘ lie under fevernl ftatutes againft an executor in geweral, though they were
deemed not to extend (o the executor of guardian in focage, See the next note.~(3) Thisrule of the common bivw, which did
not allow of atlions of account againfl or for executors, had fome exceptions,  The Jatter part of the rule did nor extend to
the exccutors of merchants 3 and the King was not within either parte Fo Ny Boagg, 11, Cougo, a1t fhonid alfo be renn ked,
that though at the common law executors in general were not compellable to necount, yet it they coniented to tettle an. ne-
count, they werelinble to an aélion of Jedbt for the ballance. F. N. B, page 267, of 4to ed. in lord Hale's notes.—(4) The 19. 12,
1, C :I'g. gave account to excentorsy but this being conltrucd to delcrmbe immediate executory only, other latutes were made ro
extend the remedy to the executors of executors and to adminiftintors, 2. 8, 3.0t 5. ¢, 50 11, B, 90 ¢, 814 2, Indt. 404, Ante o8,
b.—(s) Acc. Cott, Abr, Rec, 191, But now h{ 4. Anco B, fia,, aétions of account e ngaindt the executors and ndminitlia.

tors ol every guardian bYaililf and yeceiverZe(6) See poft v1g, 2. and the note there.

TEINE rent.

tenant holdeth of
his lord certaine lands in
{ocage, to puy yearely a
pare of gilt {purs or five
fhillings in money at the
feaft of Eafter. In this cafe
the rent 1s uncertaine, and
the tenant may pay which of
them he will at the faid feaft,
and likewife the tenant may
puy which of them he will for
reliefe; but it he pay it not
when he ought, then may the

413- E. 3. Barre 294. 9. E. 4. 16.
Bradt, lib. 2. fol. 45. Glanvil
bb. 9. cap. 4. (2. Ro, Abr. 519,
Poft 144, a.)
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Roman law it fhould be remembered, that their order of fuccelion made it impotlible to adopr & ditlinetion like that of ouy
) b

taw in the cafe of guardinnfhip in focoge 3 for by the Roman law, the relations both of the farher's wnd mother's bload, being:
L



1.ib. 2.

[font a payer per deux
termes del an, ou per

quater termes del an,
le feignior  avera
del heire fon tenant
tant, come fle rent a-
mount, que i paya per
an. Swome le tenant
tient de fon feignior
per fealtic, et x.s. de
rent payable a cer-
taine termes ,del an,
dongques lheire pasera
al feignior x. s. pur
reliefe, oufter les x.
s. que il paera pur
le rent.

Er mefme le manner efl, [z

Of Socage.

payment be to pay at
two termes of the
yeare, or at 4 termes
in the yeare, the lord
{hal have of the heire of
his tenant as much, as
the rent amounts unto,
which he payeth year-
ly. As 1if the tenant
holds of his lord by
fealty, and tenne thil-
lings rent payable at
certaine termes of the
yeare, then the heire
{hall pay to the lord
ten fhillings for relief,
befide the tenne fhil-
lings which he payeth
for the rent.

Sect. 127.

lord diftraine for which of
them he will. But if the te-
nure be to attend on his lord
at the feaft of Chriftmafle,
or to pay ten fhillings, there
the reliefe muft be ten fhil-
lings, becaufe. the other can-
not be doubled; et fic de firi-
Iibus.

A pazer annuelment.

If the tenant holdeth of his
lord by fealty, and to pay e-
very two or three year ten
fhillings, albeit this be noan-
nuall rent, yet fhall he pay
ten fhillings for reliefe ; et fic
de fimilibus.,

But 1t 13 to be noted, that
belide reliefe, whereof Little-
ton here {peaketh, there be-
longeth to a tenure in {ocage
of common right aid for the
making of Iis eldeft fon a
knight at the age of fiftecne
years, and to marry his daugh-
ter at the age of 7 yeares (1).

In the {ame manner it is, if a

home Joit feifie de certeine terre manbe{eiled of certaine land, which
que ¢ft tenus en jfocage, et fait 1s holden in focage, and maketh a

feoffement en fee a fon ufe, et mo-
ruft fetfie del ufe, (fon hewre del
age de 14 ans, ou pluis, et nul vo-
lunt per luy declare) le fergnior a-
wvera reliefe del heire, ficome avant

feoffement 1n fee to his owne ufe,
and dieth feifed of the ufe, (his
heire of the age of 14 yeares or

more, and no will by him declared)
the lord fhall have reliefe of the

¢ft dit. Et ceft per le flatute de heire, asafore is faid. And this by

Anun. 19. Hen. 7. cap. 15. (2)

the ftatute of 19. H. 7. cap. 15.

This 1s an addition to Littleton, whereof I omit it the rather for that the ftatute of 19. H.
2. 1s for the canfe above mentioned become of none effect.

T en tiel cas
apres la  mort
le tenant, iwel re-
liefe eft due al feig-
nior maintenant, de
quel age que e
heire foit 3  pur ceo
que  tiel  fegnior
ne poit aver le gard:
de corps ne de terre

Sect. 127.

ND in this cafe,
after the death of
the tenant, f{uch reliefe
1s due to the lord pre-
{ently, of what age fo-
ever the heire be; be-
caufe {fuch lord can-
not have the wardthip
of the body, nor of
the land of the heire.

Aintenant, and as

Littleton faith, he
ought not to attend the pay-
ment of his reliefe according
to the daics of paiment of his
rent; but he ought to have
his rehete prefently, and for
the fame he may incontinent-
ly diftraine atter the death of
the tenant,

And therefore in the cafe
aforefaid, where the tenant
holdeth by the rent of five
fhillings, or a pare of gilt

' {purres,

9r

(2.Co. 37. 2. Ro. Abr. g15.)

Vid, Se€t. x03. F. N. B. 82,
Welt. 1. cap, 35, 25, E. 3. flits
S« Caps 11.

16. H. 7. 4. 18. E. 3. 26, p. 18,
Braften fib, 2. fol. 8. dabit hee
res una vice redditum fuum unins
anni duplicatum. Britton fo,x73.
acc, Fleta lib, 1. cap, 8.

(2. Ro. Abr. 519.)

(1) We have already had occafion to obferve, that thefe aids are taken away by the 12. Cha, 2. c. 24. Ante 96, a. note 1,o=
(2) ‘This part about relief from the heir of cefluique ufe, aslord Coke truly oblerves, is an addition to Littleton ; and it firft

appears in Redman,  See poft 117, a.

el

in equal degree, wereequally capable of inheriting 3 and the Emperor Juftinian having wholly deftroyed the ditinttion hetween
the agnats and coguati, there could not be proximity qf blood without f»rm'im:'{y to the fucceffion. Novell, 18, ¢, 4. 5. Such being
the difference of the two laws in point of fucceflion, it is rather unfair to muke a comparifon between them in point of guur-
dianthip. Befiden wearnefs of blood alone is at beft a very exceptionable rule for fettling the right of guardianthip. It muit fre-
quently give a title to thofe, who arein every refpe the leaft qualified for a truft fodelicate and important, Nearnefs of blood
ought to be greatly regarded 5 particularly in the cafe of parents, whofe title by nature is fo ftrong, that to wreft from them
the cuftody and education of their children, except when thereis any grofs mifconduét or the moft apparent incapacity, would
be very inhuman indeed,  But perfonal qualities, fituation of life, intereft in the fucceflion, und other circumftances, whethet
operating {or or aguninft, ﬂmultlp slfo be attended toy and hence arifes the neceflity of a diferetionary power in the choice of
guardians,  On thie principle in wany countries in Europe the father is now intrulted with the power of alligning ﬁpnr-
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Lib 2.

(Ante 47. b 2. Ro. Abr. 519,)

Cap. 3.

fpurres, if the heire be not
prefently (that is, as prefent-
ly and as conveniently as he
may, all due circumitances
confidered) after the death
of his anceftor ready upon
the land to pay relicfe, the
lord may diftrain for which
of them he will; and if the
tenant tendred either of them

according to the law, and

Of Socage.

le heire. Et le feig-
nior en tiel cafe ne
doit attendre a le pay-
ment de fon reliefe,

Jolongues les termes

et jours de payment
de rents mes 1l doit

aver fon relicfe main-

Sect. 128,

And the lord in fuch

cafe ought not toattend
for the payment of his
reliefe, according to
the terms and dayes of
payment of the rent ;
but he i1s to have his
reliefe preflently, and

none for the lord was rea-

43. E. 3. 19. 35. H. 6. g2,
22, Eliz, Dier 361 Scanf. Prar,
13. b, vo N, B, 256. 259,

(Polt 142. a.)

(2. Ro, Abr, §135.)

dy there to'recéive it, yet the
lord may diftraine for that,
whiclr was tendred,
pleafure (2)v

De quel age que le

renant,
pott Incontinent (1)

3¢ M ifkraineapres le mort
fon tenant pur relicfe.

el pur ceo 1/

therefore he may forth~
with diftreine after the
death of his tenant for
reliefe.

heire ﬁfl‘ » And yet it appeareth in our bookes, that in this cafc the king in cafe of a te-
nure in focage in chiete fhall not have primer feifin unlefle the heire be of the age of 14 yeares
at the death of hisanceftor ; for if he be under that age, he is in the gard and cuftody of his

prochein any,

But otherwifeit is in cafe of 2 common perfon, as here it app

eareth. And where . {fome

impreflions thefe words be added (ifiut gue il paffa lage de 14 ans), thofe words fo added are a-
ounit the law, and no part of Littleton’s worke (3).

Z TN lib. de pepper

ou cumyn,  Here
it 1s to be obferved, that the
lord may refcrve pepper, or
any other things that be ex-
otica, foreign ot the growth
of outlandifh countreyes or
beyond feay as well as of the
growth of England, where-
by navigation (the life of
every iland) 1s employed.
And where Littleton here put-
teth his cafe in the disjunc-
tive, if the tenant doth hold
by fealty and one pound of
pepper or a pound ol cum-
mun, he fhall pay for relicfe a
pound of pepper or a pound
of cummin, over and befides
the rent,  But 1f the tenant
holdeth of his lord by doing
of certaine worke dayes in
harveft, or to attend at
Chriftimafle, or fuch like, he
fhall not double the fame;
for of corporall fervice or
labour or worke of the tenant,

Sect. 128,

EN

maner

mefme  Ie

eft, lou

le tenant tient de fon

[eigntor per fealtie
ef un li. de peper ou
cLmmin, et le renant
moruft, le feignior a-
vera pur relief un lib.
de cummin, ou un lhib.
de peper, oufler e
common rent. En
mefine le maner cff,
low tenant tient a
payer per an certaine
nuinber de capons, ou
de gallinesy ouun paire
de gaunts, ou cer-
laine bufbels de fru-

ment, et hujufmodi.

N the {ame manner

it 18, where the te-
nant holdeth of his
lord by fealtie and a
pound of pepper or
cummin, and the te-
nant dyeth, the lord
fhall have for reliefe a
pound of cummimn, or
a pound of pepper, be-
{ides the common rent.
In the {ame manner it
1s, where the tenant
holdeth to pay yeare-
ly a number of ca-
pons or hennes, or a
paire of gloves, or
certaine  buthels of
corne, or fuch like.

no reliete is due, but where the tenant holdetly by fuch yearly rents or profits, which may be
paid or delivered, whercot Littleton hath put hisexamples; and by them 1 manitettly proved,
that corporall fervice, worke, or labour, fhall not be doubled in this cafe (4).

Ou certaine bufbels de frument.
of corne is to be paid prefently, though the tenant die in winter before corne be ripe,

Hecre it appearcth, that the relicfe of bufhels

Note

(1) But here we muft underftand Littleton to be {peaking of a relief due on the defeent of a fee funple in fee tail i pofefion

forif only a remainder on reverfion expectant on an ellate for Ife defcends on the heir, the relief is not leviable till the death
of the tenantiorlife, Keilw, 84. b, Kitch. ed. 1592, fo, 1406, b. As to the delcent of a remainder or reverfion expeftant on

an eflate tail, it feems doubtful whether a relief is payable at azy time in refpedt of fuch adefeent,  Kailw, 84, a,
(2) Sec antc 81, b, note 4. _ _ _
(3) Accordingly the words ebjcéted to by lord Coke are neither in L. and M. or Roh, —They were (it inferted in P.
(4) But Rolletells us, that Mafler Herbert of the Inner Vemple in his autumn reading v Cha. a1, held the contiary. 2, Ro,

Abr, 515

P e s o

dians for his children by teflament, and for want of n tv[lnrn:nr.lrr Hunrtiinn fome great magiltrate or judicial oflicer is autho.
rized to nominatey and in other countries guardinns are wholly dative by & magiftrate.  Groenwep, de Leg. Abjognt. lib. i,
tit. 15. Voet Coment. ad Indeét, ), 26,5, 2, 3. 1, Stenh, Dom. 264, Stair's Init. of Law of Scotl, 3. ed, 45’. In effed our
law, as changed by Hlatutes and regulated by the modern pradlice of the court of chancery, conforms very much to thete modes
of preferibing who fhall have the guardlantip,  But this fubject will be more fully opened in the fucceeding notes,—(7) As to

the conitrutlion of the woids aext of blaod in other cales, fee ante 10, boand note 2, there.~(8) Ante 84. b.—(0) Lord Coke
thould
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Lib. 2.

Note, here are examples put of five natures.

Of Socage.

1. Aromatorum exoticum, of {pices or drugs

Sect. 129, 130.

of outlandith growth. 2. Granorum, of corne of Englith growth, 3. Awvium willaticarum,
of powltry, as capons, hens, &c, 4. Artificiorum, ot handicrafts, as a paire of gloves ge-
nerally either of outlandifh or Englith. 5. Aut fanilinm, or fuch like, (that is) of like out-
landifh growth or of Englith growth, orof powltry, or of artifices outlandifh or Englifh, and
like herein alfo, that they may be paid or delivered to the lord every year, or every fecond or

third year, &c.

ES en aftun
4 cafe le feign:-
our doit demurrer a
diftreiner pur fon re-
liefe jeJque @ certaine
temps. Sicome Je te-
nant tient de fon feig-
nior per un rofe, ou
per un bufhel de rofes,
a pater al feaft de Na-
tivitte de Saint ‘fohn
Baptift, fi tiel tenant
devie en yuer, donque
le [eigniour ne poit dif-
treiner pur fonrelicfe,
tanque al temps que

rofes per le courfe del

an powent aver lour
creffery &e, et fic de

fimilibus,

Sect. 129.

UT 11in {ome cale
the lord ought
to ftay to diftreine for
his reliefe untull a
certaine time. As if
the tenant holds of
his lord by a rofe,
or by a buthell of rofes,
to pay at the feaft of
St. John the Baptit,
if {uch tenant dieth
in winter, then the
lord cannot diftreine
for his reliefe, un-
till the time that rofes
by the courfe of the
yeare may have therr
growth, &c. and o of
the like.

PER le courfe del an.

Lex fpeitat nature ore
dinem, the law refpetteth the
order and courfe of mpature.
Lex non cogit ad impoffibilia,
the law compells no man to
impoflible things. The ar-
gument ab impoffibili is forci-
ble in law, Zmpofibile ¢fty quod
nature rei  ropegnat,  And
here 1t 1s to be oblerved, that
Littleton puts a diverfity be-
tweene corne and rofes: for
corne will laft. And therc-
fore the tenant muft deliver
the corne prefently before the
time of growth, (as before is
faid), and fo of faffron, and
the like. But rofes, or other
Rowers, that are frudfus fu-
gaces, cannot be kept, and
therefore are not to be deli-
vered till the time of grow-
ing. Neither is the tenant
driven by law artficially to
preferve rofes; for the law
i thefe cafes refpecteth na-
ture, and the courfe of the

yeare, as Littleton here faithy ef ars naturam imitatur, ot fic de fimilibus.

] TEM [ afiun

voile demand, pur
que home poit temer
de fon_feignior per fe-
alty tantfolement pur
touts  maners  des
Jervices, entant que
quant le tenant ferra
Jealtiey il jurcra a fon
Jewgnor que il ferra a
Jon  feigniour touts
maners des [ervices
duesy et gquant il ad

Sect. 130.
LSO if any will

atke, why a man
may hold of his lord
by fealty only for all
manner of {ervices,
infomuch as when the
tenant fthall doe his fe-
alty, he fhal {weare to
his lord that he will
doc to his lord all
manncr of f{ervices
due, and when he
hath done fealty 1n

UANT /e tenant
Jerra jfealty, il
jurera a fon f[éignior,

¢- Herc it appeareth, that
the doing of the tealty is both
a1 performance of his fervice,
and of his oath alfo when it
is done, forthat no other fer-
vice 18 due; and that onc
oath of fealty is taken of all
that hold, and 13 not to be
changed tor any noveltie or
nicety of mvention ;  for jud-
s anciently and continually
ﬁm’c fuppreflcd innovations,
and would tn no cafe change

the ancient common law,
17

02

{Poft 197. b.)

1. B, 4. tir, Gager deliverance ¢,
33, Ev q. 1. 42, A1, p. 12, 4.k,
1. <d 5. 2B Evq. ca, 4 &6,
4. H. 4. 00, 20 2. H, 4. fo, 18,

fhould not be underftood to affert that a guardian by nature is not accountable for the profits of the infunt's eftatey tiar be.
g a doétrine, which feems inconfiftent with the nature of every other kind of guardianthip except gunrdianthip in chivalry.
Itis therefore prefumed, that lord Coke's meaning was, that the father fhall be deemed guardian in focape, becaufe in that
charaéter the law makes him accountable to the {on for the walue of /his marriage as well as for the pr'ty‘#: o/ /115 lands, whereas

in



