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cretionary punifhment, If profecutions are
lefs frequent, and if fentences are lefs fe-
vere, this arifes merely from .the {pirit of
the times, and not from any change in
what is called the law upon the fubje&.
And they- who fuppofe, that there have
been no: inftances of oppreflion and injuf-
tice, in profecutions for libels, fince the
- Revolution, muft- be lhittle read in the hif~
tory of fuch profecutions. |

IT is a matter well worthy the ferious
confideration of the people of this country,
whether they will continue to have doc-
trines obtruded upon them as law, or whe-
ther they will receive them as fuch, which
are repugnant to every principle of free-
dom, which appear to have been coined 1n
the Star-chamber, or introduced into it
from the imperial code, which were never

authorized by the legiflature, and which
H 2 have
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have no legal fin&ion but the occafional
adoption of fome of the judges.

In truth, moft of the doérines concern-
ing libels, which are to be found in Viner

and in Hawkins, are entitled to no other
reception from the people of England, but
that of the moft indignant contempt. .. They
are totally inconfiftent with every principle
of a free conftitution, they never formed
any authentic part of the legal code of this
country, they were never ratified by parha-
ment, they were never authorized by our
anceftors. .

Ir thefe dotrines are fuffered to pre-
val, we fhall not be permitted in this free
. country to {peak truth, either of the dead,
or of the hiving. No hiftory can be writ-

ten; for no true hiftory of any country has
cver appeared, in which the dead were not

libelled ; that 1s, in which fome evil was
not fpoken of them. No man can pub-
hith
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lith any animadverfions on the meafures of
government, however iniquitous, but he
publithes a libel. The condu&t of no mi-
nifter, however wicked, can be arraigned
by any publications from the prefs. If the
falts which are ftated be unqueftionably
true, the greater the criminality of the
publication. At leaft, the truth of the fa&ts
can never be alleged i1n juftification of
what 1s publithed. But thefe dotrines are
no part of the antient common law of
England, nor have  they ever been rati-
fied by the legiﬂatuge., It 1s a {pecies of
law repugnant tq the principles of a free
conftitution ; it is law only MADE BY THE
jupGEs ; and which the people thould firmly
and unanimoufly oppofe. In many in-
ftances the judges, under the pretence of
declaring what the common law 1s, haye
atually made the law. This has been
particularly the cafe with refpedt to meft of

H 3 the
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the doftrines which have been advanced
concerning libels ; and the law which has
been made by them upon this fubje&, has
been highly imjurious to the rights of the
people, and totally inconfiftent with na-
tional freedom. Thefe doétrines were not,
indeed, invented by the judges; they were
derived from the court of Star-chamber s
but it 1s the adéption of them by fome of
the judges, which has alone given to thefe

do&rines the venerable denomination of
the law of England. To their authority

too implicit an acquiefcence has been given,

The judges are very high and refpe-.
able magiftrates, appointed to affift in
the adminiftration of the laws: but i1t was
never intended by the conftitution that they
fhould be legiflators. The latter charadter
has, however, been too much afflumed by
them; and to this aflumed power a fubmui-
fion has been paid, to which it undoubtedly

never had a conftitutional claim.
Ir
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- Ir the Star-chamber do&rines concern-
ing libels be the law of England, they are
an extreme difgrace to this country, and
ought to be immediately abolifhed by ex-
prefs ftatute. But they never received the
fan¢tion of the legiflature, they are adverfe
‘to every principle of our free confhitution,
and can denve no aﬁthority from the in-
famous court to which they owe their
origin. Nor ought any maxims to be re.
cerved as law in this country, which have
not 3 better fource, and which are not
more congenial to the general fPirit of our
conftitution.

MANY hardfhips and oppreffions which
have been fuffered, by thofe perfons wha
ha¥e nndergone profecutions for libels, and
fome of whom have been men of as much
mtegrity as any this country has produced,
have been the refult of the grofs partiality
of the judges in crown caufes, It may alfo

H 4 be
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be obferved, that the fentences far lhibels

in the court of Star-chamber were ex-
tremely nigorous and cruel; and after the
abolition of that court; the Star-chamber

{entences, as well as the Star-chamber doc-

trines, were too clofely copied by the courts
of law. In the worft times, grofs injuftice

has been committed by the judges in fuch
cafes; and thefe inftancesare urged as PRE-

CEDENTs °*, in better and more moderate
times,

®* The PRECEDENTS of fentences, in' trials for
libels, naturally bring to remembrance the remarks of
Swift. ¢ It 1s a maxim,” fays he, ¢ among thefe
¢ lawyers, that whatever hath been done before, may
¢ legally be done again ; and, thereforg, they take
¢ fpecial care to record all the decifions formerly
¢ made aga_inﬁ common jyﬁice, _and the ge_neral rea-
¢ fon of mankind. Thefe, under the name of PREe
¢ CEDENTS, they produce as authorities to juftify the
¢ moft iniquitous opinions, and the judges never fail of
¢ direCting accordingly.” Voyage to the Houyhnhnms,
ch, v.
- Iy
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In the reign of queen Anne, the cele-
brated DANIEL De FoEg, for writing a
pamphlet, entitled, ¢ The fhorteft ‘Way
¢¢ with the Diflenters, or propofals for the
¢¢ eftablithment of the Church,” was fen-
tenced to ftand three times in the pillory,

to pay a fine of 200 marks, and to find fe-
curity for his good behaviour for feven

years. It was merely an 1ronical attack

upon the high-church party; and the {en-
tence was extremely imquitous.

DE FoE was afterwards, in the famereign,
profecuted for another ironical pamphlet,
written to promote the intereft of the houfe
of Hanover, and received ientence as a

libeller. After being fome time imprifoned,
he received a pardon from the crown for

the fecond publication, but his fortune was
greatiy 1mpaired by the expences of the
profecution. De Foe was a man of very

pncommon merit, and author of a variety

of
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of ingenious works. He experienced much
ill treatment in his own time, and his chas
ralter was unjuftly calumniated after his
death. He was nearly ruined by his zeal
for the houfe of Hano#er, but received not
the leaft countenance from the princes of

that family, after their acceffion to the
throne, though places, penfions, and titles,

were conferred on men who had rendered
much inferior fervices. He was unjuftly
fatirized by Pope, and was falfely accufed
with having deprived Selkirk of his papers.
He appears to have been a man of great
integrity and great public fpirit; and was
author of fome of the moft popular works
of imagination in the Englith language.
But, during his whole life-time, he ftrug-
gled with difficulties, and died in very
narrow circumftances.

IN 1717, Mr. Redmayne, a printer, was
tried and convited for publithing a libel,

written
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written by Mr. Howel, and entitled, ¢*The
«¢ Cafe of Schifm in the Church of England
¢ truly ftated.” He was fentenced to pay
“a fine of five hundred pounds, to remamn 2
prifoner five years, and to find fureties for
his good behaviour during hfe®*.

I~ very late times, the judgments pro-
nounced againft libellers, or thofe who
have been deemed to be fuch, have been,
to fay the leaft, {ufficiently {fevere: and
they were {fometimes more {fevere in reality,
than i1n appearance. They were attended
with great expences, and the mode of pro-
fecution has been peculiarly burthenfome
and oppreflive. It will hardly be thought,
by any impartial man, that fentences for
libels, even in the prefent reign, have been
too much chara@erized by gentlenefs and

mildnefs. In 1777, Mr. Joun HorNE,
now Mr. HorNE TooxE, was tried in the

* Chronological Hiftorian, p. 375.
court
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caurt of King’s Bench at Guildhall, for
two libels, on an information filed againft
him by the attorney-general.. Thefe libels
were advertifements publifhed i the news-
papers, in which it was ftated, that a fub-

fcription was entered into by fome mem-
bers of the ¢ Conftitutional Society *¢,” for
raifing one hundred pounds for the wi-

dows, orphans, and aged parents of thofe
Americans, who had been ¢ inhumanly

‘¢ murdered by the king’s traops at Lexing-
¢¢ ton.” Mr. Horne defended himfelf with
uncommon fpirit, acutenefs, and ability.
The jury, however, thought proper to
bring him i guilty; and he was fen-
tenced to pay a fine of 200l. to be im-
prifoned for twelve months, and to find

% This was a different fociety from one fince efta-
blithed under the title of the ¢¢ Society for Conttitu-
‘¢ tional Information,” and which has been frequently
termed, the ¢ Conftitutional Society;” but Mr. Horne
was a member of both focieties.

{ureties
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fureties for his godd behaviour for three

years, himfelf in 4ool. and two fureties in
s00l. each ¥5, "T'he advertiiements had been

publithed more than:two years before Mr.
Horne was brought to trial. Several printers
had been before tried, and convi&ed, for
the publication of the fame advertifements.

THE manifeft defign of the advertie-
ments * publithed by Mr. Horne, was, to
imprefs upon men’s minds a conviction of
the wickednefs of that war, which we had
then unhappily commenced againft the
Americans. Of the complicated: iniquity
and folly of that war, it is probable that
few men now entertain a doubt: and if

the nation, at its commencement, could
have been excited, by publications from
the prefs, to have put an immedate end to
it, the confequences to Great Britain would
have been beneficial in a very high.degree.

¢ State Trials, vol. X1. p. 294. Hargrave’s edition,

It



[ 110 ]}
It would have prevented an immenfe ex-
pence of blood and of treafure ; and would

have preferved the nation from many of
thofe taxes, and other burdens, which ase
now found {o grievous and fo oppreflive..

~ In Mr. Horne’s defence of himfelf, in
which to obtain an acquittal feemed evi~
dently not to be his chief obje, he very
clearly and ably pointed out to the jury
the unconftitutional powers that were ex-
ercifed by the attorney-general, in' filing
informations Ex oFFicCI0 for libels; the hard-
thips that attended this mode of profecution ;
and the difadvantages that attended the de-
fendant in fuch a caufe, from the mode
that was adopted, in London and Middle-
fex, of forming fpecial juries, who are ge-

nerally preferred:to common juries, by the
crown officers, for trying fuch caufes. As
to the power aflumed by the attorney-ge-
neral, of filing informations for hbels at

his
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his pleafure, it is certainly a2 power incon-
fiftent with the principles of a free conftitu-
tion : and it 1s reported to have been long
ago faid by fir Matthew Hale of this fpecies
of informations, that ¢ if ever. they came
¢ into difpute, they could not ftand, hut
¢ muft neceffarily fall to the ground %.”. .

IN: the cafe of the King agamft Almer,
that bookfeller was profecuted by the attor-
ney-general, and convited of publithing a
libel, in a mifcellaneous colle&ion, called
¢“ The London Mufeum,” though it- was
{fold at his fthop by his fervant, without his
knowledge or approbation. Before judg-
ment was given, feveral affidavits were ad-
mitted in the .court of King’s Bench, by
which 1t was proved, that the libels were
fent to his fhop without his knowledge ;
and that, when he was acquainted with

 Letter concerning Libels, Warrants, the Seizure
of Papers, &c. p. 7.

their
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their being 1n his houfe, he immedsately ftopt
the fale of them. Notwithftanding thefe

favourable circumftances, he received fens
terice, in the court of King’s Bench, to
pay a fine of ten marks, and to be bound

him{elf in a recogmzance of 400l for his
good behaviour for two years, and to find
two fureties in 200l. each, under pain of 1ms

prifonment °’. His expences alfo amounted
to more than 200l

AMoNG other privileges claimed by the
attorney-general, in trials for libels, one 1s,
that of not only enforcing the charge
againft the defendant at the opening of the

caufe, but alfo of replying, after the perfon
accufed has made his defence. On the

trial of Mr. Horne, this claim was oppofed
by that gentleman with great {pirit; but
he was over-ruled, and the claim of the

°? Vid. Second Poftfcript to the Letter to Mr. Al-
mon, p. 30--38.

attorney«
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attorney-general- was admitted, and de-
clared to be law When it has been afked,
how this praétice:.came to be law, no fa-
'tisfaéto;:y apfwer ‘has been returned. But
the fa& {eems to. be, that, from the par-
tiality with which judges have frequently
ated jn crown caufes, the perfons holding
the office of -attorney-general have been fe.
veral times permitted to reply; thefe ine
fltances are exalted into precedents; and we
are. at length informed, that the prafice is
law. But if it be law, it is furely not equal
juftices If the profecutor be allowed to
fpeak twice, the defendant ought to have
the {ame liberty. The contrary praltice
can only be a fervile compliment to the
crown, to the prejudice of the {ubje&, and
m oppofition to the diétates of reafon and
of juftice. If the attorney-genmeral is to
fpeak firft, and to {fpeak laft, and if the
judge, which 1s no very improbable thing,

Vor. L I {hould
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thould alfo have a ftrong difpofition to con-
vi& the defendant, aind fhould adapt his
{peech to the jury accordingly, the unfor-
tunate libeler, or pretended Iibeller, would
have very little chance of obtaining an ace
quittal. If he had not the good fortune to
have a fpirited and enlightened j ]ury . hc
might be condemned, and fuffer heavy pe-
nalties, though his publication might be fo
far from deferving the cenfare of his coun-
trymen, that it might be Jllﬁly enutled ta
their approbation and applaufe. -
~ THE proceedings in trials for pubhc li-

bels, and the fentences which are palfed
upon conviétion, are attended with various

circumftances, that feem ﬁudlouﬂy intend-
ed to render fuch profecutions peculiarl Y

gncvous and oppreflive. Among other ap-

pendages- to.the {entences upon hbellers,

éne commionly is, obliging the perfon con-
v‘;&ed to-grve fecurity for his future good.

2.0 - behavidur.
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behaviour; The reafon of this feems net
very apparent. It has been obferved, that
¢ fecurity for: the -peace is calculated as a
¢ guard from: perfonal injury ; and articles
¢ of the peace can-only be demanded from
¢ a man, who by fome pofitive a& has al-
¢ ready broken the peace, and therefore is
¢ lik‘ely to do fo again; or where any one
will make pofitive oath, that he appre-
¢ hends bodily burt, or that he goes in
¢ danger of his lif¢ *.> But a perfon whe
has written a libel, or pretended libel, is
not on that account {uppofed to be a man
who would bruife, or maim, or knock
down his neighbours. = Security for- the

¢

peace, therefore, feers no neceflary part of
the punithment of a libeller. If he thould

write another libel,-and be again conviéted,
he will of courfe be again pumfhed, and
there can be no doubt but that the penalties

* I etter concerning Libels, p. 18.

I 2 will
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will be amply fufficient. In truth, as thera

is no reafon for requiring fureties for the
peace from a fuppofed libeller previoufly to
his convittion, ncither does there appear
any juft ground for. annexing fureties for
the behaviour to the fentence of a libeller.
But it confiderably increafes the difficulties
of the libeller, and efpecially if he be.a man
of a high and unconquerable fpirit: and
fuch men, if they engage in fupport of the
rights of the people, are always objefls. of
great averfion to crown lawyers and prero-
gative judges. ,

Juries have been fometimes fo much
puzzled by the direions from the bench,
and the contrary pleadings of the countfel,
in trials for libels, that they. have feveral
times given irregular and incomplete veg-
di&ts. Inftead of bringing in a general ver-
dict of GuILTY, OF NOT GUILTY, they have
brought in the party accufed cuiLTYy oOF

THE
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THE PARTICULAR FACT CHARGED, {peci-
fying the fat in their verdit. It is ob-
ferved by fir John Hawles, that ¢ fuch a°
¢ finding hath -generally been refufed by
¢ the court, as being no verdi&t;” though,
he adds, it had been received, ¢ in a cafe
¢¢ that required favour ®.” 'That 1s, not a
cafe in which the party tried was to be fa-
voured, but in which the profecution was
to be favoured ; and in which it was thought .
a defirable thing to obtain a verdi® of

GUILTY, at any rate, and in any manner.
IN the cafe of the King againft Williams,
the jury, inftead of bringing in a general
verdi&t of GUILTY, or NOT GUILTY, brought
the defendant in guilty of printing the par-
ticular paper withthe publication of which he
was charged. Their verdit was, * Guilty
‘“ of printing and publithing the North

¢ Briton, No. 45.” I was prefent in court

®» Englifhman’s Right, p. 19, 20.
I3 during
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during that trial ; and I remember, that it
then appeared evident to me, that the jury,
by the manner of bringing in their verdi&,
meant to find the mere fals of printing and
publithing, without determining whether
the paper was or was not a libel. It alfo
appeared to me to be a verdiét, that the
jury ought not to have given, and that the
judge ought not to have taken. I did not,
however, know, till 1 was informed by
the publication of the ¢ Opinion of the
¢ court of King’s Bench, in the cafe of the
¢¢ King againft Woodfall,” that the clerk
had taken upon him to alter the verdict.
But we now know from the moft un-
queftionable authority, that the clerk altered
the verdi&t, and entered it up as a general
verdit of guiLTY ’°. But whatever irregu-
larity there might be mn the verdit, or
whatever injuftice in the alteration of it by

the clerk, it is certain, that the booki{eller

7 Sir James Burrow’s Reports, vol, V. p. 2668.

ftaod
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ftood in the pillory, and fuffered other pe-
nalties, in confequence of that verdi&t. 1.
alfo well remember, that, at the tnal of:
Mr. Williams, I was much. ftruck at the:
ﬁrbng refemblance which there was, both.
in point of fentiment and language, be-
tween the charge delivered on that occafion,
by lord Mansfield, and fome parts of the
charge delivered in the cafe of fir Samuel
Bernardifton, by lord chief-juftice Jefferies.
THE irregular verdi&, in the cafe of the
King againft Williams, was urged by the
court, in the cafe of the King againft
‘Woodfall, as a juftification for taking a ver-
di&t of fimilar irregularity in the latter cafe.
This thews the neceffity of guarding againft.
incroachments, and {fuch dangerous innova-
tions, as are likely to be prejudicial to the
liberty of the fubje&t; as fuch. encroach=
ments and innovations are -afterwards pro-
duced as precedents. It thould, howevesy
I4 be
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be obferved, that the fame judge, lord
Mansfield, tried both thefe caufes; and the
fame judge, on a motion for arreft of judg-
ment in Woodfall’s cafe, delivered the 0p1-
nion of the court.

THE opinion of the court, in the cafe of
the King againft Woodfall, was drawn up
with great legal fubtilty. It had. not the
peripicuity, which lord Camden fometimes
difplayed, on giving important decifions;

nor was it intended for common readers,
or for common auditors. It was calculated
only for the initiated. The dexterity of it
was, however, fufhciently manifeft, to all
thofe who were capable of underftanding it. _f
It 15 well known, that the do&trines con-

cerning juries, which are conveyed 1n this

opmion, have been publickly queftioned by
lord Camden.

No jury ought to find any man guilty
of writing, printing, or publithing a libel,

unlefs
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' unlefs they are convinced it is a criminal
produ&ion. If the criminality be not ap-
parent to them, or if they are -doubtful,
they ought to acquit the defendant. In
that cafe, the information or ndi¢tment
has not been proved to them; and where the
matter is doubtful, in criminal profecutions,
an acquittal is always moft confonant to the
{fpirit ‘'of the law of England. In many
cafes, when a jury bring in a verdit of NoT
GUILTY, the meaning is not, that they are
affured that the accufed party is innocent, but
that his guilt has not been proved to them:
and this 1s always fufficient ground for an
acquittal. Nor fhould incomplete verdits
ever be given in fuch cafes; or any judg-
ments be pronounced in confequence of
“fuch verdi®ts. In the cafe of the King

againft Simons, upon a rule to thew caufe
why a new trial fhould not be had, 1t was

faid by Mr. Juftice Denifon, that ¢ if the
¢ verdick
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¢ verdi& had been taken as the jurors in-
* tended to give it; namely, guilty of the
¢ fa, but without ‘any evil intention, it
¢-would have been an incomplete verdiét,
¢ and confequently, no judgment  could
¢ have been given ypon it 7*.”  And in fun-
dry cafes, it has been held by law writers,
to be extremely improper in juries to bring
in fpecial verdi®s. Thus it is-{aid in Jen-
kins’s Reports, that ¢ where fraud, covin,
¢ or other doubtful matter of fact oceurs to

¢ the Jurors, they ought not to makea fpe-
¢ cial verdi& of it, but give a pofitive and
¢ categorical verdit 7*.)’ |

-~ It appears, that attempts have been
made to eftablith the Star-chamber doc-

trines concerning libels even in America,

and to deprive jurymen there, as well as in -
England, of the right of determining the

7* Sayer’s Reports, p. 36.
7* Second Ediuon, p. 232,
law,
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law, a3 well as the fa&, in trials for libels.
Thus in the cafe of Joun PeTER ZEN-

GER, Who was tried at New York, in
1733, for printing and publifhing two libels
againft the government, it was contended,

by the attorney-general of that province,
that, as the defendant’s counfel admitted
the publication of the papers, ftated in the
information to be libels, the jury muft find
a verdi& for the king: ¢ for,” faid he,
¢ {uppofing they were true, the law fays,
¢ .that they are not the lefs libellous for
¢¢ that; nay, indeed, the law fays, their

¢ being true is an aggravation of the
¢¢ crime"?.” The chief-juftice of New

York alfo maintained fimilar do&rines; and

told the jury, in his charge, that whether
the papers were libels was a matter of law,

which they MmiGHT leave to the court. The
pretcpdgd libels were news-papers, con-

3 Trial of John Peter Zenger, p. 28. edit. 8vo. 1752.
taining
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~ taining paffages in which the condué&k of
the governor of New York was arraigned.
The printer was defended, with great {pirit
and ability, by ANprew HamirTon, Efqg;
of Philadelphia, who went from that city
to New York, on putpofe to a&t as counfel
in this caufe. Mr. Hamilton firmly main.
 tained, that the jury had a right ¢ to deter.
‘ mine both the law and the fa&.” The
jury afferted that right; and accordingly,
though the defendant’s counfel admitted
the fa®s of printing and publithing, they
found the printer Nor cvirry. Mr. Ha. .
milton refufed to accept of any fee for his
fervices on this occafion ; but the mayor,
and corporation of New York, prefented
him with the freedom of that city in a gold

box, for ¢ his generous defence of the
‘¢ nghts of mankind, and the liberty of
‘“ the prefs, in the cafe of John Peter
¢¢ Zenger.”

As
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As the inhabitants of the United States
of America, in confequence of having ob-
;ained their indepcndelxée, have a power gf
making their own laws, it may be hoped,
that they will be too wile to adopt the
whole fyftem of our law of libels in- their
new governments; and that they will pre-
ferve unviolated, and m their full extent,
the nghts of junes. There are many par-
ticulars in the law of England, and in the
proceedings of our courts, fo truly- excel-
lent, as to be highly worthy of their adop-
tion; but there are other particulars,:in the
law and in the pracice of the courts, fo
extremely bqrﬂlenfomc and expenfive, and
of fo little advantage to any but the practi-
tioners of the law; that the Amétiggns will

a&t wifely in adopting different maxims of
law, and different modes of practice. In-
deed, the uncertainty of the law, in a va-
niety of inftances, and its enormous ex-

| pence,
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pence, are obje@s highly worthy the atten.
tion of the parliament of England. In
many cafes, the expence attending law-
fuits is {0 great, that it is better to fabmit
to injuftice than to appéai‘ to the law;
which 1s an evil that certainly ought not to
fubift in a well-regulated ftate. Among
other things, it may alfo poffibly be doubted,
whether the pra&me is'a beneficial one, of

readlly and frequently grantmg new trials,
becaufe a judge happens not to like a ver-

di&, or becaufe it was given contrary to
his dite&ion, though perhaps ﬁn&ly con-
formable both*fo law and equity. This
pradtice contributés much to increafe the
uncertainty of the law ; though it muft be
acknowledged to be advantageous to its
pralitioners, however inconvenient it may

be to the public in general.

NoTwITHSTANDING the attempts which

have been made by fome judges, and crown
lawyers,
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lawyeérs, to depnve Juﬂes of thofe powers

which have been glven them by the con-
{htutmn, there haVe always been fome law-

yers, and fuch as have been diftinguifhed
for their integrity, and the extent of their
lecral knowledge, who have afferted the

rights of j juries, and partlcularly in the cafe

of libels. Amon o others, Lord ‘CAMDEN
is underftood always to ‘have maintained

the right of juries to detetmine both the
law f'and the fa&. Even when attorney-
general Mr. Pratt afterwards lord Cam—
den, “in movmo' before lord Mansfield, for

leave to ﬁle an 1nformat10n again{t Dr:
Shebbeare for a libel, publickly faid, and

Was riot contradl&ed ¢ It is merely to put
¢ the matter in'a way of trial: for I admit,
¢ and HIs I ORDSHIP WELL KNOWS, that

¢ the ; Jury are Judcres of the law as well ‘as
¢ thé'fad, <and have an undoubted right to
¢ confider, whether, upon the whole, the

o ¢ pamphlet



{ 128 }

¢ pamphlet in queftion be or be not pub-
¢ lithed with a WICKED, SEDITIOUS IN-
¢ TENT, and be or not a FALSE, MALI-
¢ clous, and sqgﬁpALOUs libel 742

As the late cafe of the Dean of St

Afaph has particularly excited the attention
of the public to the law of hbels , and to
the rights and power of juries in fuch cafes,
it may not be improper here to make fome
farther obfervations relative to that caufe.
The Dialogue for the publication of which
the Dean was profecuted, was ongmally
printed, and diftributed gratls, at the X~
pence of the ¢ Society for conﬁttunonal
¢ Information.” After a bill of indi&-
ment had been found againft the Dean of
St. Afaph, for the publication of that edi-
tion of it which was printed in Wales, Sir
WiLLiaM Jones, who was then in Eng-

™ Second Poftfcript te the Letter to Mr. Almon,
8vo. 1770, p. 7.
land,
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land, and who was a member of the fociety
by which it'was originally publithed, fent a
letter to Lloyd' Kenyon, Efq; then chief-
juftice of Chefter, afterwards mafter of the
rolls, and now lord-chief-juftice of the court
of King’s Bench, in which he avowed him-
felf to be the author of the Dialogue, and
maintained, that every pofition in 1t was
fin&tly conformable to the laws and con-
ftitution of England. "The trial of the
Dean, however, came on at Wrexhﬁm, on
the 1ft of September, 17833 and a {pecial
jury was empannelled to try the caufe, con-
fifting of fome of the moft refpeGable gen-
tlemen in Wales. But before they were

fworn, an affidavit was offered, and re-
ceived by the court, in which it was ftated,

that papers had been difperfed at Wrexham,
which were calculated to piféjudice the minds
of the juryin this caufe. Thefe papers con-
fifted of {everal extra&s from the fixth vo-

Vour, Il K lume
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lume of Biit1sa Biocrarry, o&avo, cofie
taining certain paffages’s, aiferiing the nght
of juries to determine the law, as well as
the fa@, in trials for libels; That volume of
this biographical work, from which thefe
extralls were made, was printed in 1770,
thirteen years before the trial of the Dean
of St; Afaph; and no addition was made

to thefe extrafls, but a vote of the ¢¢ So-
¢ ciety for Conftitutional Information,” for

their publication, in which ne mention
was made of the trial of the dean of St.
Afaph. However, in confequence of the

difperfion of thefe papers, an immediate
{top was put to the trial, and it was ordered
to ftand over to the next grand feffion for
the county of Denbigh. But whether it was
in any refpet juft, or reafonable, or pro-
per, thus to {fufpend the trial, at a great

75 Thefe paffages were all written by the author of
this Colle&ion of Traéls. |

expence



[ 13t ) |
cxpence to the defendant, me_rcl)y becaufe
papers had been difperfed in the neigh-
bourhood, aflerting the general rights of
juries, but in which not a fingle fyllable
was advanced, relative to the particular
caufe of the dean of St. Afaph, muft be left
to the decifion of the impartial public, who
will probably think and “fp,egk as freely of
judges, or of mafters of fhe rolls, as ‘they
do of kings and minifters of flate.

At the great feflion held at Wrexham,
in the Sepfémber ‘followi*ng, the caufe of
the dean of St. Afaph was to have come on
again; but a writ of CERTIORARI was then
obtained, by which the indi@ment was re-
moved into the court of King’s Bench, and
the caufe was ordered to be tried at the next
affizes at Shrewfbury. It was accordingly
brought on before Mr. Juftice Buller, and
tried by a fpecial jury, on the 6th of Au-
guft, 1784. Mr. ErskiNg, who was coun-
fel for the dean of St. Afaph, defended the

K 2 caufe
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caufe of his client with much fpii'it and elo-
quence; and, in a very manly manner,
avowed his own perfonal eonvition, that
the do&rines contained in the Dialogue were
juft and conftitutional. He alfo afferted the
right of the jury to determine whether the
Dialogue was a hibel, as well as to inquire
into the fat of publication. But the jurywere

inftructed by the judge, that whether the

pamphlet was, or was not a libel, was a
queftion of law, to the determination of
which they were not competent. It was
alfo fomewhat fingular, that the learned
judge himfelf, before whom the caufe was
tried, did not choofe to give al{y opinion
whether the Dialogue was, or was not a k-
bel. It was not for him, he faid, a fingle
judge, fitting at N1s1 pr1us, to fay whether
the pamphlet was, or was not a libel.

ONE reafon affigned for declining to
give any opinion whether the Dialogue
was, or was not a libel, was, that, if this

WCEIe
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were done, -the profecutor would thereby
be deprived of that valuable birth-right, a
writ of error. Another reafon was, that

it was not yet -the proper STAGE OF THE

BUSINESs, to determine whether the pam-
phlet was, or was not a libel,. This {feems

to be an idea truly original. . It was for-
merly  thought, that when a man was
brought to be tried before a judge and
jury, it was their bufinefs to acquit or to
condemn him. . But now, it feems, if he
be a libeller, he is to go through feveral
flages. - A robber, or a murderer, may,
unlefs the jury bring in a fpecial verdi&t,
which is very feldom done, be either ac-
quitted or condemned at once: but a k-
beller is to go through a variety of sTAGES,
to the great entertainment of himfelf and
the public, and very much to the comfort
and emolument of the gentlemen of the
law.,

K 3 THE
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THE caufe of the dean of St. Afaph was
firft brought on at Wrexham. It was then
put off, becaufe papers had been diftributed
in the neighbourhood relative to the nghts
of junies. Tt was bro- ghvt on again at Wrex-
ham, but was removed by writ of CERTIO-
RARI from the court of King's Bench, by
which the caufe was to be brought to trial
in an Englith county. It was then tned bya
{pecial jury at Shrewdbury. Buot 1t was not
yet to be finally determined. It had pot
gone through the neceffary {tages. Befides
the profpe&t of the judgment which might
be pafled, the dean might have the addi-
tional felicity of an application to the court

of King's Bench, and an appeal to the
Houfe of Peers. If all this did not fatisfy

him, he muft be a man eminently unrea-
{fonable ; and if he were not fatisfied, it 1s

at leaft probable that the lawyers would.
THE
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Tue dean of St. Afaph, being a man of
fortune, might indulge himfelf in this
luxury of law: but to a libeller, or one
who might be termed fuch, whofe circums-
{tances were lefs affiuent, i1t would not be
quite {fo pleafant or convenient. Such a
man might wifh to meet with a jury, who
{hould have {ufficient {pinit and difcernment
to do juftice to their fellow-citizen them-

felves, as was onginally intended by the
very inftitution of junes, and not leave him
to feek 1t, either from the judges of the
court of King's Bench, or from the Houfc
of Peers,

TuE caule of the dean of St. Afaph 1s

now over; but feveral hundred pounds
were cxpended on the part of that gen-
tleman before 1t was decided.  And ¢ 1t 1s
‘“ worthy of remark, that after the dean of
*¢ St. Afaph had been convited, on proof of
““ the publication, according to the doétrine

K 4 ‘“ rapificd
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“« rat:ﬁcd is law by thc ' court of King’s

“ Bench, which fhut ¢ut Both from' Jud ge

“ and Jury 4t the trial, the quality of the
 thing publithetl, he' wis finally and com-

« pletely difcharged from the profecution;
¢ by a motion made by -Mr. Erfkine- in
“ arreft of _]udgment thé ¢court' ‘unani=
¢ moufly declaring, That 1o hbel “Was
¢ ftated on the record it Byt before
this determination of the court of ng’ S
Bench, it had probably ‘been’ dé ¢1ded by
the moft cnhghtened part Tof the natlon,

that the Dialogue, ‘for the" pdbﬁcaﬁon of
which the dean was profecuted, ‘was ‘a

produ&lon which contained’ no ffehtuhénts,
but what were perfé&tly”confonant to the
genius of the Englifh conftitution. It
was a {peculative pimp:hlef: on the g'e'n'erﬁl
principles of * government, and’ on ~the
right of the people to bear ‘arms, ‘and to
Z* Appendix to the TTrial of ]bhn Stockdale, p. 1'.19.
“ qualify
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qualify themfelves for the ule of :them.
As to-the right-of the people to bear arms,
this is a right which - the: inhabitants of
this countrywill hardly fuffer to be wrefted
from* themi, '::‘Should :they. ever be-.thus
tame ‘and :fervile, the purpofes for which
the- Revolution ‘was . effeGted. will be de-
feated, and'the ' Englith nation :will no
longer have any claim to be confidered as a
free peoplei- - I

- O1R- WILLIAM JoNEs, -the author of the
Dialogue for the ‘publication:iof - which" the
dean of 'St.-Afaph’ has been profecuted; is
now one of the-judges of his: majefty’s fas
preme (court ‘of ' judicature in.Bengal 79, : -It
was ‘faid ©f - this gentlemany Hy the judge
before whoni'‘the caufe came on at Wrex-
ham, in 1983: ¢ It is very true,.as has
¢ been ﬁa:ted by Mr. Erfkine,- that he is

7 He had been lately appomted to tlus ftation when
't\us tra& ‘was firlt’ publithed.

¢ gong
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¢ gone in a judicml capacity into a country,
¢ where 1t would be unwife to {end a man

¢ 1n that chara&er who has any thing {edi-
¢ tious about him., Whether it will be pro-

¢ per to REVIEW that appointment, or not,
“ 15 not for me to fay: it 13 certainly a thung
¢ fit to be confidered, and ferioufly and fo-
¢ berly to be confidered, by thofe to whom
¢ 1t belongs to confider it.” { confefs, that
I perfeltly agree with this learned judge,
that the appointment of men to judicial of-
fices, 1n any part of the Brtifh dominions,
15 2 matter that deferves to be confidered,
and very ¢ fenioufly and {oberly confidered,”’
by thofe who are admutted 1nto his majefty’s
councils, If men are raifed to the office of
judges, who are knowu to be pollefled of
arbitrary and unconttitutional principles, this
1s a juil ground of alarm to the nation: and
if men, who have diftinguifhed themfelves

by judicial decitions that are repugnant to

the
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the principles of a free and 1imited govern-
ment, are preferred to {hll higher offices,
this muft afford abundant reafon for the

people to entertain {ufpicion and diftruft of

any adminiftration by which fuch appoint-
ments are made. There can, however, be

no occafion for reviewing, or re-confider-

ing, the promotion of Sir WiLrLiam JoNEgs.
His appointment did honour to the admi-

niftration by which 1t was made *°.  1f this

country -has any richt to {end judges to the

Eaft Indies, no man could be more proper

o Though there could be no poflible reafun to re-
view, or to re-confider, the promotion of Sir Wil-
liam Jones, there have been fome appointments to high
offices 1n the law lince, which very much deferved to
be reviewed, and re-confidered.  Sir William Jones
died in Bengal in 17g4. 1 had fome perfnal Know-
ledge of him before he went w the Ealt Indies ) and
very fincerely regretted his death, as a lofs not only
to his friends, but to the republic of letters, of which

he was a diftinguifhed ornament.

for



for that office, than a gentleman, diftin-
guifhed not only by his: {kill in the laws of
England, but by a very extenfive acquaint-
ance with ‘oriental .languages, and .oriental
literature, and alfo poflefled of :an enlarged
and liberal mind, and a fincere -attachment
to-the interefts of juftice and hymanity.
ONE of the moft memorable. cafes, in
which Englith juries ‘have afferted their
right of judging of the law, as well as the
fa&, 1n trials for hibels; 1s that of Mr. WiL-
LiAM OweN, who was. tried in the éour‘t of
King’s Bench, by a fpecial jury, in 1752,

on an information filed by the attorney-ge-
neral, for publithing a pamphlet, entitled,
¢¢ The cafe of the Hon. ALEX. -MU-RRAY,
‘“ E{q; in an appeal to the people of Great
¢¢ Britain.” This pamphlet contained a nar-
rative of the rigorous treatment which Mr,
Murray had received from the houfe of
commons, in confequence of fome char ges

exhibited
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exhibited againft him refpe&mg his beha-
viour at the Weftminfter elefion, in 1750,

and on account of his having refufed to re-

ceive the fentence of the- houfe upon his
knees. In this publication were alfo fome

fevere ftriGures on the condu& of the
houfe in this bufinefs. Of the :charge

againft Mr. Murray, who was brother to
lord Ehbank, it i1s obferved by lord Mel-
combe Regis, who was prefent in the houfe
at the time, that he ¢ never faw an accufa+
¢ tion worfe fupported by any thing but
¢¢ numbers®’.”” Indeed, the treatment which
Mr. Murray received was violent, arbitrary,
and oppreflive, and fuch as will ever re-
flect extreme difgrace on that parliament.
The pamphlet, therefore, containing an
account of his cafe, was naturally a fevere
attack upon the houfe of commons; but

though it was fevere, it was juft. For the

o Diéry, p. 88.
condu&t
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éondud of the houft in thisafais Was more
fuitable to the charsfler of a coust -of in.
quifition, than to that of a Britith Houfe of
Commans. After the publication: of the
pamphlet, the haufe voted it to.be:*“ an1m-
¢ pudent, malicious, fcandalous, and fedi-
8¢ tious Libel :” and prefented an addrefs to
the king, requefting his majefty to erder
his ‘attorney-general to prafecuts the au
thor, printer, and publifher, My, Murray
“having now quisted the kingdom, the pro-
fecution fell upon the bookfeller. The
trial came on at Guildhall, before fir Wil-
liam Lee, lord-chief-juftice of the court of
King’s Bench. Mr. Murray, afterwardslord
Mansfield, as folicitor-general, was ope of
the counfel for the crown againft Owen ; apd
Mr. Pratt, afterwards lord Camden, wasone
of the counfel for the bookfeller. Mr.
Murray contended, that the queftion was,
¢ Whether the jury were fagisfied, that the

¢ defendant,
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¢ defendant, - Owen, had publithed the
¢ pamphiet? If the falt was proved,” he -
faid, ¢ the libel PrOVED ITSELF, the SEDI-
PION, DISTURBANCE, &ec."*’.)’

Mz. Forp, one of the counfel for the
defendant, maintained, on the contrary, that
proving the publication, was not proving
the charge ftated in the information. ¢Only
¢ proving the fale of the book,’ faid he,
¢ does not prove all thofe opprobrious and

¢ hard terms laid in the charge againft the
- ¢ defendant.’” He added, ¢ I muft obferve

¢ one thing, which is, the danger of your
¢ finding 2 verdi®& speciaLLyY. Suppofe
¢ you find him GUILTY OF PUBLISHING and
¢ feling: this book. GuiLTY includes
¢ quiLT: then guilty of what? Selling
¢ paper. Where is the guilt ? Take care,
¢ gentlemen, of being bDECEIVED, by
‘ indng bim ouiLTY any way. By

#2 State Trials, vol. X. p. 205.
¢ bringing
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¢ bringing in your verdi& any way againft
¢ him, you render him liable to THE CON-
¢ SEQUENCES OF THE WHOLE ; . that s,

¢ to the fame penalties that he would have
¢ been liable to, if he had committed the
¢ wHOLE CRIME laid to his charge, and
¢ that charge FULLY PROVED again{t him !
| By finding him cuiLTY, you do all
¢ that you can againft him; and then it
¢ will be out of your power to ferve
~ ¢ him*®*.” And then Mr, Pratt alfo. con-

~ tended, that if that part of the informa-

tion again{t the defendant was not proved,
that he had publifhed the book malicioufly,

{feditioufly, fcandaloufly, &c. that the jury
ought to acquit him.

THE falt of publication was clearly and
circuamftantially proved; and the chiefs
juftice, in his charge, gave 1t as his opinion,
¢ that the jury ouGHT to find the defendant

%3 State Trials, vel. X. p. 207.
¢ GUILTY
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¢ guIiLTY ; for he thought the fa& of pub-
¢ lication was fully proved; and, if fo, they
¢ couLD NOT AVOID bringing in the de-
¢ fendant guilty *4." The jury, however,
thought otherwife ; and nobly refolved to
affert their right of judging of the law,
as well as of the fa&k. = The pamphlet
ftyled a libel contained a real ftate of facts,

and was fuch an appeal to the public as
an injured and opprefled man had a right

to make. They, therefore, notwithftand-
ing the opinion of the chief-juftice, and
the vote of the Houfe of Commons, and
though the fa&t of publication was fully
proved, brought in the bookfeller Not
GUILTY. At the defire of the attorney-
general, the chief-juftice afked the fore-
man of the jury, ¢*'Whether they thought
¢ the evidence laid before them, of
“ Owen’s publiﬂﬁﬁg the book by felling it_,'

¢ State Trials, vol. X. p. 308.
VoL.II. L 5 ¢ was
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¢¢ was not fufficient to convince them, that
¢ the faid Owen did fell that book ¢ The
foreman, without anfwering the queftion,
fald ¢« Not guilty, Not gﬁilty s> and feveral
of the other jurymen faid, ¢ That is our
¢¢ verdi&, my lord, and we abide by it **.”
The attorney-general defired the ‘chief-juf-
tice to put fome other queftions to the jury;
but this his lordfhip thought propér to de-
cline. Thus did reafon, juftice, and com-
mon fenfe, obtain a clear and decided viltory
over the efforts of abufed power, and the
arts of legal fophiftry: and, in every fimi-
lar cafe, the condu&t of Owen’s jury is a
proper model for future juries.

IN 1789, Mr. John Stockdale, book-
feller, was tried in the court of King’s
bench, on an information exhibited EX
ofFICIO by the attorney-general, in confe-

quence of a motion made for that purpofe

% State Trials, vol. X. p. 208.
in
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m the houfe of commons. He. was

char ged, in the: mformatmn, with having
¢ with force and arms, unlaw_fully, wick-
¢ edly,, maliqiouﬁyg and feditjoufly printed
¢ and publifhed, a certain book or pamphlet, |

¢ entitled, “ A Review of the principal
¢¢ Charges againft Warren Haftings, Eiq;
¢ late governor-general of Bengal;” which
was ftated to be a libel againft the  houfe
of commons. The bookfeller ‘was .de-
fended with great ability and eloquence by
his counfel Mr. Erfkine; and, though the
fat of publication was fully proved, the
jury very properly brought in a verdi&t of
Not Guilty . Whatever might have

been

® Vid. the whole Proceedings or the Trial of an In-
formation exhibited ex officio, by the King’s Attorney-
general againft John Stockdale, for a Libel on the
Houfe of Commons, publithed in 8vo. by Stockdale,
in 1790 ; to which is fubjoined an Argument in {up-
port of the Rights of Juries, delivered by Mr. Erfkine,
L 2 in
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been the demeérits of Mr. Haftihgs, or
howcve‘r ctimi'nal his cdﬂdﬁ& it 'Was Cér-

the charges againft h:m, and the fpeeches
of the managers in fupport of thofe
charges, were publifhed in almoft every
hews:paper in the kingdom, that'it fhiould
be foppofed proper to procéed cnmmally

againft thofe who pubhfhed piéces in his
vindication.

Ta1s was a profecution, which refleéted
no honour on thofe by whom it was fet on
foot : fuch profecutions come with a pecu-
harly ill grace from thofé who profefs
themfelves to be ‘the friends of theé people,
and of liberty. No houfe of commons

in the Court of King's Bench, on the 15th of No-
vember, 1784, when application was made for a
new trial of the dean of St. Afaph, on account of
the mifdire&ion of the judge, in his charge to the
jury at Shrewfbury.

can



