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felted. Cremer v. Bulman, Hil, 8 Geo. 2. re-
{olved, 1 Barunes's Notes 57.

Motion to {et afide execution againft the
bail. It appeared that the defendant was ren-
dered, and that the reddidit was entered in the
judee’s book, but not on the bail-piece as ufual,
the fame having been taken away by plaintifi’s
attorney. Cxr’ held the render to be good, and
ordered the execution te be {et afide with cofts.
M. 5 Geo. 2. Knight v. Winter, Rep. and Caf.
of Pras. in C. P. 123.—1 Barnes’s Notes 6o.
S. C. f{ays defendant was bailed upon an babeas
corpis, and that the bail-piece had been deh-
vered out by the judge’s clerk to plaintiff’s
attorney, to be filed, who did not file 1t, but
proceeced to judgment againft the bail for want
of a reddidit [z being marked upon the bail-
piece. Cur’ held the practice of plaintifi’s at-
torney in taking away the bail-piece, to be un-
warrantable, and fct afide the judgment with
cofts, (defendant having done every thing in
his power to make the render effetual) defen-
dant confenting to bring no action, and or-
dered the bail-piece to be filed, and the reddidii
f2 entered.

Bail to an altion upon a judgment; judg-
ment in this aftion againft defendant. After a
¢a. fa. rerurned againft the principal, and before
the return of the writ in an action of debt upon
the recognizance sgainft the bail, the court on
motion {taid progzedings on the recognizance,
pending a writ of error brought to reverfe the
firt judgment; the bail confenting to give judg-
ment in the ation brought againft them. M
14Geo. 2. Goftelow v. Wright, » Barnes’s Notes 57.

Plaintiff after a ca. fo. returned againft the
principal, filed a bill in an action of debt

againfl
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againft #7all an attotney, one of the bail firft
put in (tho’ after exception two other bail jufti-
fied in court) and fued out procefs againft
C. D. another of the bail, but ferved it two
days only (inftead of four) before the return.
Cur’, on fhewing caufe why proceedings againit
Wall and C. D. fhould not be ftaid; held,
that the proceedings by bill againit /7al/ was
regular, but that the other bail having juftified
he was difcharged, and ordered his name to be
ftruck out of the bail-piece; and the entry of
the recognizance to be amended accordingly,
and gave #all his €ofts, and ftaid proceedings
againft C. D. becaufe he was not ferved with
the writ in time. 7. 24 & 25 Geo. 2. Wilfon
and others v. Lafortunie, 2 Barnes’s Notés 87.

Bail cannot be witnels for thie defendant, g . .0 1.
therefore if defendant would examine him as 2 ; wijinefs.
witnefs at the trial; hé muft make an affidavit
that {uch bail is a material witnefs.

O#ne perfon became bail for defendant before 2 One bail asne
judge, and furrendered Him to the Flect prifon. bail.
Plaintiff, after the render; proceeded to ferve
fheriff with a rule to bring in the body, Cur*
held the render infufficient, and refufed to ftay
proceedings againft the fheriff ; but afterwards
two bail were put in and juftified in court; and
thereupon proceedings againft the ftheriff were
ftaid on payment of cofts. E. 6 Geo. 2. Steward
v. Bifhop, 1 Barnes's Notes 46.—~Prall. Reg. in
C. P. 84. S. C.—Putting in one bail 1s the fame
as putting in none. M. 8 Geo. 2. Smith v. Ran-
dall, Ibid. 8 5.—1 Barnes’s Notes 172. S. C.

T'wo bail bound by recognizance in 140 /. Two bound,
Verdict for the plaintiff againlt principal for &
200 /. Plintiff may proceed againit both bail,
for one 140/ will pot fatisfy the recognizance,

H A
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Recognizzace A recognizance of bail 1n the declaration
mdﬂd"‘;‘;‘“n being variant from the record, plaintiff cannot
f‘:;:;rd? have judgment on #a! tiel record.  E. 6 Geo. 2

sterbnry v. HWard, 1 Barnes’s Notes 46.

The form of a fcire facias on a recognizance
oi bail in debr, wide p.

If #ul #el record be pleaded in an action of
debt, or to a fure facias, on a recognizance of
bail, the proper officer (7. ¢. the filazer or pro-
thonotary, according to whofe bail it is)
will draw vou up the form of the entry of the

recognizance, which you make ufe of to venfy
the record.

Tle entry.

Middizfez. "§ HE fheriff was commanded

that he fhould take 4. B. late of

IWeftimufier 1n his county, widow, if fhe could

have been found in his bailiwick, and that he

fhould have kept her fafely fo that he might

have had her body at this day (that is to fay)

on the morrow of 7/ Souls, to anfwer C. D. of

n altion, wherefore fhe broke the clofe of the

faid C. with force and arms, and did other

wrongs to the faid C. to his great damage, and

againﬁ' the peace of our fovereign lord the king,

and 2o in a plea of trefpals vpon the cafe on

promifes unperformed, to the damage of the

{aid C. forty pounds ; and now here at this day

E. F. of York Street in Covent Garden, in the

faid county, Gent. and G. H. of St Fames's

Netes tho' the S47¢2¢ in the {aid county, {pinfter, came per-
recoznizance fonally before Sir 7. K. Kaight, and his com-
is taken before panions, juftices of this court of Ceinvron

EJde"e athis pooch, and they and cach of them L“.“u*
chambers, yet

it is entered 2s ledoed themiclves to owe to the faic < the ivm
. 13 — EC
X1 In court, !

g F ]
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of forty fum pounds, which faid {fum they the
faid E. and G. and each of them, did will and
arant for them and their heirs, to be made and
levied of their and each of their lands and chat-
tels, totheufe and behoof of the faid C. and alfo
at the fame day the faid 4. came perionally be-
fore the fame juftices, and acknowledged to
owe to the faid C. the {fum of eighty pounds;
which faid fum of eighty pounds the faid 4.
for herfelf and her heirs, willed and granted for
her{elf and heirs, to be made and levied of
her lands and chattels, to the ufe and behoof
of the faid C. {ubject to this condition, that
if judement thould happen to be given in the
fame court here for the faid C. againft the faid
A in a certain plea of trefpafs upon the cafe,
then the faid A. thould make fatisfaGtion to the
faid C. for all fuch damages as fhould be award-
ed to the faid C. in the fame court here againit
the faid 4. or fhould render her body in exe-
cution of the faid judgmert to the prifon of
the Fleet, and fo forth.
Sec tit, Seire facias.

Of Declarations and declaring.

F the aCion be in debt, detinue, covenant, ac-

count, annuity or veplevin, 1t muft be faid in
the declaration ** the defendant was [fummoned to
“ anfwer, {&¢.”” If the action be in cafe, tref-
pafs, trover or ¢jeftment, then you fay in the
declaration, ‘¢ that the defendant was atiached
“ to anfwer, £9¢.” _

On a common claufum fregif, plaintiff may

declare in any county, or for any caufe of

altion; for that procefs is only to bring the
H 3 | party

I0I
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party into court. Rep. aund Caf. of Prali. in
C.P. 455, Prafi. Reg. i C. P. 136.

On a common clagfum fregit with an acetiam
in debt, plantiff may declare in cafe, or for
any caufe of action in any county. Prafi. Reg.
in C. P. 139, 138. But then he lofes his bail.

On a precipe quod ieddat, plaintiff cannot de-
clare but in debt, except he deliver a declara-
tion by the bye; but even in that cafe he muft
firft deliver a declaration in the original action,
Praft. Reg. in C. P. 137.—The like on an at-
tachment of privilege de placito debiti, for an
attachment of privilege is in nature of a fpecial
original.

The {pecial writ in battery never mentions
but one battery, tho’ the declaration may con-
tain many. Rep. and Caf. of Pra’i. in C. P. 48.
and fo it is in covenant, tho’ many breaches
are affizned in the declaration. Jbid.

Declaration muft be delivered four days ex-
clufive, before the end of the term as if no-
tice of ceclaration be giwen on the gth of Féd.
and the term ends the 1zth, declaration fhould
have been delivered on the 8th of February,
to have plea the fame term. E. 3 Geo. 2. Porter,

juin. v. Barnes, Praff. Reg. in C. P. 125.

In an action againft an adminiftrator, it 1s

il T . . . . . »
puslorpai- f mejent to call him in the declaration, admiii-

ofr mnit fet

oc: hiz zami. Jirator cf the goods and chattels of the intefiate,

pltration,

without alledging that adminiftration had been
granted to him. Hil. 245 Geo. 2. Wade, jun.
v. Wadman, Gent. one {5c. adminifirator, 2
Barues’s Notes 142,

Phaintiff muft declare in prohibition if de-
rendant infifts on it. Praff. Reg. in C. P. 350.
Declaration - in affault and battery containing
thirty counts, court refufed to order any to be

. {truck
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ftruck out upon reading plaintiff’s affidavit
that defendant had affaulted him {ixty {cveral

times. Hil. 2 Geo. 2. Fones v. Enderup, Pralt.

Reg. in C. P. 150. . .
Three declarations for the fame affavlt or-

dered to be reduced into one without cofits.

Hil. 7 Geo 2. Harper, an attarney, v. Woodboufe,
Prafi. Reg.in C. P. 151.

Declaration reduced from nine counts to five,
five counts being fufficient to take in plaintift’s
whole demands. Vide Prafi. Reg. in C. P. 151.
1 Barnes’s Notes 257.

On a certiorari or babeas corpus, plaintiff
may declare in this court as he pleafes, and 1s
not confined to the fame fpecies of altion he
declared in below, tho’ the parties were at iflue

in the court below. E. 13 Geo. 2. Turner v.
Bean, Praft. Reg. in C. P. 221.

‘What time plaintiff has to declare.] Upon all
procefs, returnable the firft, or any other return
in any term, plaintiff has to the end of the
next enfuing term to deliver his declaration to
the defendant’s attorney, or to leave the fame
in the office, and the defendant’s attorney ha-
ving entered his appearince as of that term in
which the procefs is returnable, may at the end
of the fecond term, or in four days after, give
a rule to declare, and having demanded a de-

103

claration (2) of plaintiff’s attorney (if he can ¢,y Ayt g.
be found) the detendant may any time in the clarations

vacation of fuch enfuing term, after the rule for

maft be de-
manded by 2

note in writing. Per notice in the office, M. 1 Geo. 2.----and mult be de-
manded of the agent in town, and not of the country attorney. 7. 6&" 7

Geo. 20 Bhwood v. Elwood, Pradt. Reg.in C.P. 124,
H 4 declaring
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declaring is out, fign a #onprofs, but not after-
wards, for want of declaration, and the plaintiff
fhall not, without the leave of the court, have
any longer time to declare than as above, other
than the time to be limited by the defendants.
Rule Hil. g Arn.—1t appears by the above rule
that defendant is not bound to accept a de-
claration after the fecond term, nor can he
fion a non-procefs after the vacation following
the fecond term. Where no rule to declare 1s
given at the end of the fecond term, plaintift
has till the effoin-day of the third term to de-
iiver or file his declaration. M. 4 Geo. 1.
Steward v. Harding, Rep. and Caf. of Prafi. ii
C. P. 12.—Prefi. Reg. in C. P. 121. S. C.

And it has been held, that plaintiff has two
terms to declare in after bail 1s perfeted.
M. 6 Geo. 2. Lin v. Sinitd, Prall. Reg. in C. P.

I121.

Drawing ard ingroffing declaration.] Decla-
ration to beingroffed on treble one-penny ftamp
paper, and delivered to defendant’s attorney
(if defendant appears). Charge on the back for
every theet 4d. reckoning {eventy-two words
to a fheet, befides the duty, and for filing de-
fendant’s warrant of attorney, as follows, wiz.
In debty trefpafs and detinue, 4d. and in other
aCtions 84. Entring appearance for defendant
according to the ftatute, 55 104d. if at the fuit
of an attorney 7s. 24. | | o

N O T L

The eias didF’, it inferted in the declaration,
thould be in Zasin if the bond is fo. Rep.
and Caf. of Prad. in C. P. g1.

Delivering
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Delivering or filing declaration when defen- All declara-
dant appears.] If defendant’s attorney has ap- %% and no-
Y o - tices to be de-

peared, plaintiff’s attorney muft deliver a copy

. : livered before
of the declaration to him, whereupon he mult pine in the

pay for the fame, duty, and warrant as above- evening. Rule
mentioned, or on refufal by him, or his clerk 10 Gee 2.

in his abfence, or if his abode is unknown, it
may be left in the office, and then on notice there-
of given to defendant (from the time of giving
fuch notice, and not before, declaration is well -
delivered) and on rule to plead given and out,
judgment for want of a plea may be figned, and
no plea may be received till declaration, &S¢.
is paid for.

Declaration delivered to defendant, his attor-
ney being known, is a bad delivery; but if not
known, the declaration may be left in the office,

and notice thereof given to defendant. Vide
Praft. Reg. in C. P. 126.

Where neither the defendant nor his attorney,
can be found, the court muft be applied to,
and will order notice, {J¢. in the office to be

good, unlefs the bail (if any) thew caufe to the
contrary. See 2 Baines's Notes 243,

Delivering declaration when appearance is
entered for defendant according to the ftatute.]
In all cafes where a copy of procefs is ferved on
defendant, and an appearance is entered accord-
ing to the ftatute, for preventing frivolous and (a) 12 Ge. 1.
vexatious arrefts (2), copy of declaration muft ¢ 29-
be left in the office, and notice thereof given
to defendant, or left at his /g or moft #fual
place of abode, fignitying the nature of fuch
aftion, at whofe fuit it is profecuted, and in
whofe office {uch declaration is left, and from

the



100 The prefent Practice of the

the time of giving fuch notice, declaration is
well delivered to defendant, and if defendant-
don’t plead within the time limited (a tule to

plead being firflt given and out) judgment may
be figned without further calling for a plea.
Rule M. 1 Geo. 2.

N OTE S

1. Where plaintiff enters an appearance for
defendant according to the ftatute, and notice
of the declaration is given to the defendant
himfelf, plaintiff may proceed to judgment
without calling on defendant’s attorney for a
plea, for he is not obliged to take notice of
any attorney defendant may, after faid appear-
ance entered, employ. ZVide Rep. and Caf. of
Prad. 50. 1 Barunes’s Notes 177.

2. Plaintiff appeared for defendant according
to the f{tatute, filed 2 declaration, and gave
rule to plead, and {fome days after ferved de-
fendant with notice of the declaration. Cur’
held that the rule was irregular, for it fhould
not have been given ’till after the notice was
ferved, the declaration being well delivered
from the time of notice only. Hil. 8 Geo. 2.
Gray v. Saunders, Rep. and Caf. of Prafl, in C. P.
111.—1 Barnes’s Notes 173. S. C.

9. In notice of declaration being left in the
office, it is only neceflary to fet forth the nature
of the attion, viz. in debt, or in cafe, but need
not {et forth the fubftance of the declaration at
large. E. 4 Geo. 2. Parfons et al’ v. Smith,
Rep.and Caf. of Prafi.in C. P. 63. Prafi. Reg.
in C. P. 131. S. C.—There was the like refo-
lution in Prier v. How, this tgrm, and in High-

Hore
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More ¥, TZﬁ[‘ﬂ, HZ.[. 5. GE’G. 2. Rep- aﬂd Cﬂf: af
Prag. in C.P. 63. and in Ball and Merrick,

E. 4 Geo. 2. Prafi. Reg. in (. P. 132.—No-
tice of declaration need only mention the na-
ture of the action without mentioning for what,
for that will appear by the declaration itfelf.
E. 4 Geo. 2. Sgin v. Gwinnet, Praff. Reg. in
C. P. 133.

4. But where the notice was *¢ a declaration
““in an action of trefpafs on the cafe,” with-
out further defcription, it was held infufficient,
the intent of the rule being, that defendant
fhould know what he was {ued for. Actions
on the cafe for contracts and for torts are widely
different; on feveral undertakings, or at leatt on
promife, thould have been added. Hil 29 Geo. 2.,
Taylor v. Oxley.

5. Notice of declaration was that ¢ a de-
*¢ claration 1s left againft you in the office, .
“for 15) due by note under your hand”,
without faying in debt or cafe. Judgment fet
afide, for an altion of debt might be brought
on fuch note, fo that the nature of the aion

did not appear. M, g Geo. 2. Taylor v. Shar-
maiy, Rep. and Caf. of Prafi. in C. P. 122.
1 Barnes’s Notes 216.—Notice was, ¢ that a
¢ declaration upon a note under hand, and for
¢ goods fold, was filed in the office”, without
fetting forth the nature of the action, whether
in debt or cafr, held to be bad, for an altion of
debt might be brought for the fame. Hil

5 Geo. 2. Seller v. Faceby, Rep. and Caf. of

Pra&. in C. P. 68. The nature of the ation

muft be {et forth. 1 Barnes’s Notes 204.
6. The plantift having entered an appear-
ance for the defendant, delivered the declaration
to

107
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(2) Note; o defendont (a), and at the fame time gave
by the rule  him potice thereof, tho’ after the appearance
.1 Gen 2. pa Lnew the defendant’s attorney, yet declara-
thedeclaration ", : -
moold have  tion held to be well delivered, and that it was
been leftin a2 complying with the rule M. 1 Geo. 2. in an
the office, and sguitable conflruffion. M. 2 Geo. 2. Morris v,
r‘?“efrfeézﬂf Parry, Rep. and Caf. of Praft. in C. P. 50.
gdant. - 4. Leaving a declaration in the office, and
oiving notice to the attorney, who had appear-
ed for the defendant, is the fame as if the de-
claration itfelf was delivered to him; and plain-
tiff ’s attorney 1s not bound to give notice the
fame day the declaration is left in the office,
but may give notice in any reafonabie time af-
terwards ; but 1t is deemed as no declaration but
from the day of notice. H:l 6 Geo. 2. Thosias
v. Bufbell, Rep. and Caf. of Prafi in C. P. §4.

8. Writ returpable in Hzl. Declaration left in
office the fame term. Afterwards appearance en-
tered according to the ftatute, but no notice of de-
claration was given till the 12th of 4pr// for de-
endant to plead within the firft four days of this
term. Judgment good, the declaration being «
declaration well delivered from the time of the

(a) Vice 2 qptice (5); but cur’ made a rule to fet afide
Barzes's Netés the judgment on payment of cofts, pleading
186. S.P. S D : .
an iffuable plea, and taking fhort notice of
trial. 7. 6 & 7 Geo. 2. Mathews and wife ad-
minifiratriz v. Stone, 1 Barnes’s Notes 164.

9. Writ returnable in Eaffer term laft, plain-
tif appeared for defendant according to the
ftatute, and left declaration in the office, but
refted all Trinizy and Michaelmas terms, and
before the efloin-day of Hilary term gave de-
fendant notice of declaration.  Declaration
ceemed well delivered only from the notice,

and confequently came too late.  Defendant

Yag
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was then out of court. Hil. 13 Geo. 2. Pritch-
ard v. Lewis, 1 Barnes’s Notes 224.—Praff.
Reg. in C. P. 135. S. C.

10. Notice of declaration to one defendant
when there are two, irregular, and proceedings
ftaid. 1 Barnes’s Notes 171, 208.

11. Notice of declaration left in the office
without date, bad. Ibid. 210. Pracl. Reg. in
C. P. 134.

12. Procefs ferved upon defendant, who af-
terwards removed from his houfe, and plaintiff
not being able to find him, followed the firft
fervice, and left the notice of the declaration
under the ftreet door of the defendant’s empty
houfe. Cx#’ held the judgment regular. 7.
6 & 9 Geo. 2. Sheridan v. Afbby, 1 Barnes’s Noies
289.

15. Notice of declaration fworn to be put
under the latch of defendant’s door Fume 14,
1728, but not what time of the day or wighs,
nor that the perfon who left the notice knocked
at, or endeavoured to open the door. It not
appearing that the notice came to the defen-
dant’s hands, or any of his family, but being
left fo openly might be taken away by any
body, notice was held infufficient, and judgment
fet afide. M. 12 Geo. 2. Talbet v. Odebam,
Lhid. 301.

14. Plintiff appeared for defendant, and lcft
declaration in the office in Eafter term, and in
Trinity term gave notice thercof to defendant,
and for want of a plea figned judgment. Cus’
in Trinity term fet afide the judgment, the na-
ture of the ation being omitted in the notice.
In Michaelinas term following plaintiff gave new
notice of the declaration, and figned a fecond
jadgment, which was fet afide; for e’ held,

that

109
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that the declaration was well delivered from the

time of ferving the fecond notice only, and

that the writ being returnable in Egffer term laft;

(a) i.e. afier the declaration was delivered too late (4), and

2 terms from plaintiff muft begin again. M. 6 Geo. 2. Bar-

t‘];::r?:m of tholomew one, €St v. Gonlding, 1 Barnes's Notes

" 204. Prall. Reg. in C. P. 121. S. C. Notice of
declaration on the third term too late. I/id.

15. Notice of declaration ferved on a Sunday
bad within the f{tatute Car. 2. which ought to
have a large conftruction in favour of feligion.
An imparlance granted, 7. 19 & 20 Geo. 2.
Walker v. Towne and Lee, 2 Bernes’s Notes 245,

16. Copy of procefs had been tendered to
defendant ac his houfe, who refufing to accept
the fame, 1t was left there, and within fixteen
days after notice of declaration was left under
the door of faid houfe, which was then empty
and fhut up. Cur’ thought the fhutting up of
the houfe a trick of defendant’s to avoid pro-
cefs, &¢c.—By the general rule M 1 Geo. 2.
Notice of declaration is to be left at defendant’s
laft place of abode. 7. 26 & 27 Geo. 2. Wood
v. Dadgjoity, 2 Barnes’s Notes 225,

17. Plaintff having appeared for defendant,
2 pracuiing attorney, delivered a declaration
to him at his chambers, but did not leave a le-
claration 1in the office, and give defendant notice
thereof in writing, purfuant to the rule. Per cur:
Notice ought to be given to an attorney as well
as a common perfon. Hil 2 Geo. 2. Heber, an
atioricy, v King, Prad. Reg.in C. P. 128.

1S. Notice to defendant’s attorney of a de-
claration being left in the office, fhould be in
writing.  E. 6 Ceo. 2. Hale v. Breedon, Prad.
Regoin CP. 130,

1g. 1 yatice
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19. Notice of a declaration being left in the
office muft be given before a rule to plead be
given. Settled upon hearing counfel on both
fides. M. 8 Geo. 1. Lane v. Elliot, Prafi. Reg.
inC. P. 131. Ihid, Hil. 8 Geo, 2. Gray and Saun-
dersy S. P.

20. Notice thata declaration ¢ for goods fold
and delivered, and materials found,’” was left in
the office, when there was a count alfo in the
declaration for money lent, good, the nature of
the aftion being fet forth. No need to fet forth
the whole declaration. Z. 2 Geo. 2. Turner, ad-
miniftrator, v. Bownus, Praft. Reg. inC. P. 132.
- 21. Judgment fet afide without cofts, for a
defet in the notice of declaration as to the na-
ture of the attion. The words of the notice
were [ 7n an aition upon the cafe | generally with-
out further addition. The intent of the general

rule requiring notice is, that defendant fhould
know what he was {ued for. Adtions on the

cafe on contratts and for torts are extremely
various; the notice fhould have exprefled at
leaft on promife, or on feveral undertakings and
promifes. Hil. 29 Geo. 2. Taylor againit Oxley 12

cafe on promife, Supplement to 2d. wol. Barnes’s
Notes p. 44.

General rule for delivering declaration on

procefs returnable firf or fecond return of any
term.] Upon 4/l procels returnable firft or
fecond return of any term, if the plaintiff

declares in London or Middlefex, and the defen-
dant lives within twenty miles of London, de-
claration muft be delivered with notice to plead

within four days after (a) delivery, in which time (2) See note
defendant muft plead without any imparlance. 1. p. 112.

And in cale the plaintiff declares in any other
county
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county, or the defendant lives above twenty
miles from London, declaration to be delivered
with notice to plead within eight days after tne
delivery, in which time defendant muft plead,
vithout any imparlance, and in default of plead-
ing as aforefaid, judgment may be figned.
Rules 1. 3 Geo. 2. and E. 3 Geo. 2.

Gzs. 2. dees not mention rsfice, only fays defendant fhall plead in four or

eight days. zfter deciaration delivered ; and E. 3 Ges. 2, fays notice fhall
e given to plead, .

When a declaration may be delivered d¢
Lene eflz.] Upon all procefs returnable firfe or
fzcond veturn of any term, declaration may be
delivered de bene effe at the return of the pro-
cefs, with #ctice to plead, as in the General rule
for delivering declaration on procefs returnable
firit or [econd veturin of any terin, is mentioned.
Rule M. 9 Geo. 2.—Where a comiion appear-
gizce is only required, if defendant does not
enter it, and plead in time, (a rule to plead
being given and out) plaintff may enter ap-
pearance for defendant according to the ftatute,
and fign judgment.  And where defendant has
nut in [pecic! bai!y and does not plead 1n time,
‘a rule to plead being given, and the time out)
jucgment may be figned by default.

N O T E S

1. Tho’ the word after in the above rules of AL

3 Geo. 2. and E. 3 Geo. 2. leems to exclude the
day of the delivery of the declaration; yet the
conitruction of the faid rules muft be governed
by the rule to plead, which is suclufrve of the
day on which it is given, and therefore if a de-
claration
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claration be left in the office de dene (ffe on thé
firft day of a term, notice thereof may be given
on the fame day to plead within the firft four
or eight days (as the cafe may be) of the term;
and not fay within the firft four or eight days
after the declaration delivered.

5. In an a@ioa which requires only a com- Atiachment of

mon appearance; if a declaration be delivered privilege re-
de bene effe, plaintiff cannot fign judgment for turnadle

: o . Thur (4
want of a plea till the time defendant has to aéi:/ I?l;;t

enter his appearance is expired ; as if the capias 3 copy where-
is returnable on the offave of Saint Hilary, and a of was ferved

declaration is left in the office de dene effe on 7 3d on defendant

_ . _ Py e belore the re-
Jamuary, and notice and a rule to plead is given " v

fame day, the rule will be out the 26th, but as the retarn.day
the defendant has eight days to appear exclitfive (30th Fan. )
of the return-day; the phintiff cannot figh judg- 2 de‘;’afaf“o“
ment for want of a plea till the 29th Fanmiary, ?g?ifi 'geig
and then an appearance mutt be frlt entered g 204 o

either by the defendant or the plaintiff for tice to plead

him. ferved on dé-
| fendant ; de-
fendant by the fatdte having eight days to appear after the return of the
writ (7. e. exclufive of the retarn-day} wiz. ull 7 February, his laft day of
appeating, and then entered his appearance and pleaded a tender dfter his
time for pleading given by the faid notice, but b¢fors the rule to plead ex=
pired, plaintiff looked on this plea as a nuifity, becaufe pleaded after the
time of pleading expired, and after the rule to plead was out, figned
judgment. Defendant infifted that this plea ought to be reccived any time
before his fime for appearing expired, or any time before plaintiif was en-
titled to fign judgment for want of a plea; mterlocutery judgment fet afide,
colls to attcrnd the event of the caufe. 7. 28 Geo. 2. Barsard, ones ¢,

agawmft Jravin, Supplement to 2 wol, Barnes's Notes, p. 30.

2. A common claufum fregit returnable firft
return of this term. Declaration filed de dene
effle, and notice thereof delivered, and a rule to
plead given, plaintiff figned judgment before the
expiration of eight days from delivery of the

Vor. L. I notice,
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notice, tho' defendant lived cosve twenty
miles from London: judgment fet afide; the
court held that plainaff fhould have ftaid
eicht days after the delivery of the notice,
tho’ he gch‘s but a four days rule to plead.
Hil. 6 Goo. 2. Godfrey v. Mattoews & al,
Rsp ang Cr! ¢f Prait. in C. P. 85.
1. 7 Geo. 2. Lazenby v. Bradlcy. The wirit
was returnable firft return of this termy de-
iendant appeqred by his attorney, plaintiff de-
clared in Yerkfbire, gave rule to plead, and
after demanding a plea figned judgment for
vant thereof in faur days. Cwr’ held, that pur-
aant to the rule A7 3 Geo. 2. in all cafes vpon
writs returnable firft or fecond return of any
term, it plantiff doth rot declire in London or
AMiddi: _;ex or the defendant lives assvz twenty
miles from Lowdsn, defendant has eight days
time to plead. Judgment fet alide. 1 Barnes's
Notes 107.—Rep and Cef. of Predt. in C. P.
04. S. C. fays, car’ declared thar the late rules
{11 3 Geo. 2. and E. 3 Geo. 2.) thould extind
to declarations delivered to attorneys as well as
to declaations filed in the office d bewe ¢ffe,
znd notice th :*eof defivered to defendant.
<. When a declaration 15 left in the office 42
pzizz ¢ffe, you mull indorfe thereon, thatitis lete
1n the office de beue effe, or conditionally 5 or
tor this reafon ]udﬂment wlll be fer afhde
without cofts. Hil 11 Geo. 2. Evans v.Tillen,
1 Barnes's otes 189.— But in ‘T. 24 Geo. 2.
in caju Galcoigre & Ux’ v. Biown, ¢ Barnei's
Netes 185. on lcn::oluncr 1nto the Uencml rules /.
7 Geo. 2 and E. c;Gea 2. CHP” held that it was
not neceffar y to indorfe notice to plead on tie
‘Jecl 3t10'] where it 1s filed de bene ¢ffe, and ro-

tice thereof given to defendant,

il }_1

-

'I-iui
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€. A declaration may be delivered de bene

3ffc on the effoin or return-day, or on any day -

after, tho’ rule to plead cannot be given till
firlt day of term. Hil. 5 Geo. 2. Seller v. Taceby,
Rep. and Caf. of Prai?. in C.P. 68.

6. Writ ferved on defendant in Loudon; at
which time he lodged in London, and notice of
declaration and to plead in four days; left for
him at his lodgings in London as his laft place
of abode; tho” defendant dwelt in the country
above twenty miles from London, and lodged
only occafionally in London; yet held good; and
that defendant Had only four days tume to plead.
M. 4 Geo. 2. Poulter v. Skinner, Rep. and Caf. of
Prait. in C. P. 59.—Praft. Reg. in C. P. 129,
S.C. and P. o

7. Declaration filed de bene effe firlt day of
term (and notice to defendant), defendant’s at-
torney put in bail in time, whereupon plaintiff’s
attorney demanded a plea; and for want thereof
figned judgment. Defendant infifted that his at-
torney ought to have had notice of the de-
claration. The declaration is well delivered
de bene effe, and notice thereof to defendant’s
attorney is not neceffary. Hil. 12 Geo. 2.
Chrifiophory v. Otto; 1 Barnes's Notes 221~
Prai. Reg. in C. P. 149. S.C.

8. Plaintiff declatgd"de bene effe, and gave
notice to plead in four days inftead of eight;
bad, tho’ plaintiff ftaid eight days before he
figned his judgment. E. 12 Geo. 2. Braty v.
Baldock, 1 Barnes’s Notes 222.—Praél. Reg. in
C.P. 135 5.C,

9. Declarations de bene effe are neceflary to
take the advantage of the term, it the writ be
of the firff or fecond return, where defendant is

I 2 £o

iig
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to plead without imparlance, but not other-
wile. 2 Bariess Notes 66.

Of delivering declarations on procefs return-
able on other returns than firff or fecond.] It
the procefs be returnable on any other return
than firff or fecond, the defendant 1s intitled to
an lmplrlanch, and 1n {uch cafe notice muft be

for defendant to plead within the firft four days
f the next term.

Of declaring by the Bye.] Defendant’s at-
torney is bound to receive a declaration by the
bye at the {uit of the fame plaintifi, but not at
the fuit of any other perfon. M. 11 Aun.
Methwsin v. Popley Rep. aid Caf. of Praft. in
C. P. &.
ccig! writ plaintiff cannot declare by
l ‘1 delivered a declaration in the
origingl af:i:zon othersy =J1fe WHEI‘B the writ 1S an

L
j I::ull ’1‘:}

o will onl“ lofe his ball, but 'my declare 1n
ny action, or in any county, as he may upon
a claufum fizsit, md deliver as many declara-
tions the [z term Detween the [gine parties as
he will. 7ide AL « Geo. 1. Helines v. Smnall,

rd 1 thies r:tre.- fﬂff fes, Thid. 58

Declaration may be‘%uﬁf the bye in the

'fx;'u;é’ (Ern, tl O d bt .-...I]d COﬂS on thtf ﬁrﬁ dE"

claration are paid. 7. 14 & 15 Geo. 2. Hand, an
attorieyy v. Bl Pradt. Reg. 112 C. P [44.
On procels at the fuit of the hufband only,
he cannot deliver a declaration by the bye at the
fuit of himfelf and wife. But on procels at the
{uit of hufband and wife he may deliver a de-
claration by the bye at his own {fuit onl.
2 reeks G ux’ v. Robins, Rep
ad
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and Caf. of Praft. in C. P. 131.—Pralf. Reg.
in C. P. 142. S.C. |

A declaration by the bye cannot be regularly
delivered after the term in which the writ was
returned, and therefore two declarations by the
bye delivered 16th Offeber next before this term
(after a declaration in chief delivered in Laffer
rerm laft) was held to be out of ume. M.
14 Geo. 2. Dun v. Hutt, in trover, Dun v. Hutt,
in affumpfit, 2 Barunes’s Notes 270. -

On an attachment of privilege de placito de-
biti, the plaintiff cannot deliver a declaration
by the bye in cafe, till he has declared in dedt.
Pragt. Reg.in C. P. 141.

Particular. cafes relating to declarations,

Rregularity in delivering declarations on

notice to be complained of to the court two
days before executing inquiry.—It will be too
late after inquiry executed. M. 2 Geo. 2. Wyalt
v. Bacon, Praéi. Reg. in C. P. 127.—~When any
irregularity happens, the party injured muft
take the firft opportunity of applying to the
court.  [bid. |

Declaration delivered to the defendant when py. .o
his attorney was known by plaintiff’s attorney torney not
irregular; and cur’ ordered an imparlance, for'being able to
it thould have been delivered to defendant’s find defen-
attorney, or left in the office, and notice there- dans attor-

_ | ney, delivercd
of given to defendant’s attorney. Hil. 13 Geo. 1. dez.la,.at;ﬂn (0

Turner v. Shrimpton, Rep. and Caf. of Pracl. defendant,and

i (. P.g2.  Praf?. Reg. C. P.126. S.C, for want of a
‘ plea figned
Judgment. And tho' defendant’s attorney owned the receipt of the de-
claration from defendant ; yet judgment was fet afide, for that declaration
was delivered to defendant, and not received by his attorney till afier the
elloin-day of this term. Hil g Geo. 2. Hutching v. Lilliman, Rep, and
Cofes of Pradtin G, P. 128.
I3 D?ch—
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Dzclaration delivered to the attorney in the
country not good. 7.7 & § Geo. 2. Adderley
v. Dixie, Rep. and Caf of Praét. in C. P. 101.

A declaration reduced from four counts to
two, there being no neceflity for mare, and the

attorney to pay cofts. Hil 9 Geo. 2. Mackdoinel
v. Gunter &3 af, Rzp. and Cafes of Prad. in C.P.
IzS:-—The fﬂme term Morgan and Hill, the
like refolution, but no cofts.  Jhid.

A declaration in trcfpafs reduced from five
to two ccunts. 2 Barues's Notes 294.

Plaintiff may amend his declaration on pay-
ment of cofts by adding new counts any time
before the end of the {fecond term, but not af-
terw varas. 7. 10 Geo. 2. Greer v. Ball, Rep.
ana Cafes of Prelf. in C. P. 131, |

If 2gent gives time to plead, country at-
torney cannot {ign judgment till that time s
out. All matters of this {ort are to be tranf-
a‘ted berween the agents in town, and nat by
country attornies. HilL 11 Geo. 2. Wallace v.
n/z..-;.,r*!a.u, 1 Barnes’s Notes 18q.

Pledges need not be put into the declaration.
Pl-*—*”g: s arc upon the writ, and may be found
any time before judgment. E. 15 Geo. 2
Littlzheldsy oney, e, v. Baﬁznazfett by attach-
ment of privilege, 2 Barnes’s Notes 134.

Action of debt on judgment obtained againft
teftator fuggefting the judgment to have been
obtained in Effex. The wsmue in the altion of
debt was laid 1n Effex, declaration held bad on
demurrer ; it fhould have been in AMiddlefex.
M. 20 Geo. 2. Savile v. Wilthhire and anotber
executcrs, 2 Barnes’s Notes 130,

Declaration amended, on plamntiff’s motion,
by changing wenue from London to Middlefex,
after plea plﬁad d and iffue joined, on pay-

ment
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ment of cofts; it being on a remedial law, and
confined to Middlefex. In other cafes not ufual,
2 Barnes’s Notes 4 17, 385, |

Declaration amended by adding a new count
after the {econd term, on payment of colts of
plea, and replication, and defendant having
leave to plead de movo. 2 Barnes's Notes 17,

Declaration amended by adding pledges, and
a memorandum making the declaration agree-
able to the bill on record, on payment of
colts. M. 22 Geo. 2. Wood v. Boon, Efg, having
privilege of parliament, 2 Barnes’s Notes 18.

Leave given to amend the declaration deli-
vercd, by inferting the ufual memorandum, on
payment of cofts. 7. 21 Geo. 2. Penvold v,
T oinlinfon, one &c. by bill, 2 Barnes's Notes 287,

Declaration amended in the conclufion from
fand therefore they pray fuit] to [pray remedy]
after demurrer for that caufe, by confent. E.
25 Geo. 2. Spencer and another, execufois, V.
Thoinlinfon, one, Sc. by bill, 2 Barnes's Notes
134,

Declaration amended after iffue joined, no-
tice of trial, and motion for judgment, asin a
cafe of a nonfuir, the amendment being {mall,
and the iffue roll not being ftuck into the
bundle, on payment of cofts of application,
and for not proceeding to trial, and appointed
a peremptory day for trial. M. 26 Geo. 2.
Beere v. Brooking, 2 Barnes's Notes 250.

After fuperfedeas ordered for want of judg-
ment, plaintiff charged defendant with a new
declaration for a different caufe of ation, and
held regular. 2 Barnes's Notes 348.

Motion to amend declaration by adding two
new counts denied, becaufe iffue was joined;
and ¢z’ faid it was never ufual to give plaintifl

| I 4 Jeavyg

119
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leave to add a new count after defendant had

%e_ded M. 2. Geo. 2. Cooper v. Middleton,

raii. Reg. 2 C. P. 16.

- Declzration 2mended after iffue joined, and
verdilt fer afide.  Jid. 17.

Amendments tending to a new caufe of ac-
tion, prayed after notice of frial, demcd Thid.
19 .
Declaration amended after argumept on de-
:nurrer, and ulterius concilittm ordered Ié*d‘
' Pledfr es to a declaration may be added at
any time before judgment figned. Jbid. 323.

Plainuff muft declare 1 proh1b1t10n, if de-
fendant infift on it.  J&id. 2
" Declaration amended by altermﬂ the wveune
_fter iffued joined, and caufe entered and counfel

ced, by laying the wemze in Middlefex inftead
of L..rfi’ti’u?}, this being a plain miftake, the
Stat. g Geo. 2. ¢. 2q. dtre&mﬂ the action to be
prought in Middlefex. 7. 1'3 9 14 Geo. 2.
Crr;-l:e v. Sooie ai:d others, Prafl. Reg i C. P
20.

Imnparlaice.

HERE the procefs is returnable the

firft or fecord return of any term, and
the declaration is not delivered or filed, and if
filed notice of the filing given before the laf
four days in the term, defendant 15 intitled to
an imparlance of courfe; and fo he i 1s if de-
f..laranon be on procefs returnable on any other
return than firft or fecond, and in fuch cafe the
notice  muft be for the defendant “‘to plead

within the firdt four days of the next term.

NOTES.
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N O T E S.

1. Motion for an imparlance till Michaelnas
term next, becaufe declaration was delivered laft
Michaelmas term, and no plea called for in
three terms, according to the rule M. 16z4.
[ 15 T. 3 Geo. 2. Cole v. Pinnell, Rep. and
Cof. of Pract. in C. P. 57.

2. When the declaration is delivered fo late

in term that the defendant is not obliged te
plead that term, he muft within the ﬁrﬂ: four
days in the next term apply to the prothono-
tary for a fpecial imparlance, if he would plead
in abatement, which he may do having fuch
fpecial imparlance. M. 6 Geo. 2v Threlkeld v.
Goodfellow, Rep. and Caf of Praft in C. P. 48,
—S.C. Pruét. Reg.in C. P. 1.—S8.C. 1 Barnes’s
Notes 149.
3. Attions for words touching the murder
of defendant’s hufband, 1mparlance granted till
nexe term, plammﬁ bemff indicted and in cuf-
tody for the crime. Hil. 10 Geo. 2. Sibfon v.
Niven, widow, Rep. and Caf. of Prait. in C. P.
139.—S. C. Pradl. Reg. in C. P. 225~
1 Barnes’s Netes 150. S.C.

4. If plaintiff amends his declaration, and
pays cofts, defendant fhall not have an im-
parlance. 'E. 1 Geo. 2. Know v. Wychel &t al,
Pmﬁ Reg. i C. P. 17, 18.
~ 5. After an imparlance only four days time
to plead in a country caufe. 7. 6 & 7 Geu. 2.
Mathew and wife v. Starze, Ioid. 288.

6. An imparlance is a matter of right, per
cur’s Ibid. 425.

7. Plantiff has a right to enter continuances
by imparlance on the roll from the declaration
to ]udgment or iffue. 2 Barnes’s Notes 133,

269 3.

121
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S. Time to plead and an imparlance are the
{fame thing. 17:id. 133, 269.

g. Too late to plead a tender after a general
imparlance. Hil. 19 Geo. 2. Smth v. Philips,
onz, &¢. 1hid. 28.4.

10. There can be no imparlance after a
peremptory rule to plead. 2 Barwes’s Notes
35.

11. Defendant appeared to be a lunatic by
afidavits of his wite and Dr. Adonro, and a
commiffion of lunacy produced under feal
chancery, imparlance ordcred on hearing the
attornies on poth fides. [bd. 181. |

12. Writ returnable firft return, defendant
put in bail in time, and plainuft declared, an
imparlance grantzd, declaration not having
been delivered with notice to plead, accord-
ing to the general rule, E. 3 Geo. 2.—But de-
nied where a notice of declaration being left in
the office and to plead had been ferved on de-
fendant, tho’ no notice to plead indorfed on
the declaration. Wid. 182, 3.—1bid. 185, The
court on looking into the general rules M. 1.
AL 3. and E. 3 Geo. 2. held, that in cafe of
notice of declaration being left, {c. it was not
neceflary to indorfe notice to plead on the de-
claration, the notice {erved on the defendant is
fuficient ; 1t was the original courfe. After rule
M. 1. (directing how notice is to be ferved on
defendant where plaintiff appears for him) de-
fendant was intitled to an imparlance, till the
rule of M. 5. took away the imparlance. The
rule of E. 3. direts nothing about the no-
tice, only that declaration fhall be delivered

witn netice, 'The declaration is not compleat till
notice,

3. By
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13. By virtue of a rule for leave to file a bill
fo warrant proceedings, plaintiff may, as a ne-
ceflary confequence, enter an imparlance on the
voll.  Ihid. 184.

14. But where imparlance is not entered on
the roll in time, plaintiff’ pays cofts. Ibid.

15. Imparlance not to be given in real ac-
tions, efloins are {ufficient delays.  [Gid. 2.

16. Imparlance denied, tho’ plaintiff decla-
red on f{everal batteries, tho’ but one in the

writ.  Rep. and Cef. of Praf. in C. P. 48.

Rule for broniging inoney tnto court.
Cooke,
Mfcbael;;ws term In the ——- year of King

George the fecond, A againtt B. Wednef-

day the 28th of NG‘UE:?ME?‘ it 1s ordered, that
;he defendant fhall pay to the plaintiff, or to
his attorney, -—— together with cofts, to be
taxed by Mr. prothonotary Cooke, 1f the plain-
tiff will accept thereof, and that thereupon all
further proceedings in this action fhall be ftayed 3

but if the plaintiff will not accept thereof, the
defendant fhall immediately bring the faid :
into this court, and plead the general iffue ; and
if upon the tiial of the iffue between the faid
parties, the plaintff fhall become nonfuit, or
the jury fhall not affels damages to the plaintiff
exceeding the {aid ——— then the plaintiff {hall
have no cofts, but fhall pay to the defendant,
or to his attorney, cofts to be taxed by the
faid prothonotary, which cofts {hiall be paid out
of the money fo brought into court if {ufficient
for that purpofe, and the refidue, if any, fhall
be paid to the plaintiff. But if the money fo
pald into court be not {ufficient to pay the faid

cofts,

1273
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cofts, the deficiency fhall be made good by the

plaintiff ; but if upon the trial of the faid iffue

the jury fhall aflefs damages to the plainuff ex-
ceeding the —— /. then judgment fhall be enter-
ed for the plaintiff upon the verdict with cofts
and the plaintiff fhall have the faid —— /. out
of court towards fatisfaction of fuch judgment,
and may take out execution for the refidue.

Entered. On the By the court.
motion of Mr. FOTHERGILL.
Serjeant for
defendant.

The reafon of making the rule for pay-
ment of money into court, was to prevent
vexation, and to make an end of the caufe.
Vide Pra&i. Reg. in C. P. 256.

Five pounds or under may be brought in on
a2 niotion in the trealury.

N O T E S

1. Money may be brought into court upon
the common rule after rule to plead is out, at
any time before plea pleaded. M. 6 Geo. .
Anoin, 1 Barugs's Notes 197.— Rule to pay
money into court difcharged, the money not
having been paid in till after plea pleaded. Hil,
11 Geo. 2. Straphon v. Thompfon, Ihid. 200.
~—~Cur’ can’t give leave to bring money into
court after plea pleaded without plaintiff’s con-
fent. 2 Barnes’s Notes 175.—Prafl. Reg. in
C.P. 261. S. P.—1In M. 13 Geo. 2. Ufber et al’
v. Edmunds, leave was given to withdraw the
general iffue, plead the fame de novo, and pay
money into court. In this cafe plaintiff had
direCted his attorney to pay money into court
en the common rule, the attorney died before

it
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it could be done, and his clerk delivered the
general iffue by miftake. Cw’: The general
prattice is againft defendant, but muft be dif-
penfed with in cafe of accidents. Praff. Reg.in
C. P. 262.

2. Motion, upon afhidavit that defendant was
dead, that 10/ paid into court might be paid
to his executors, denied per cui’y M. 6 Geo. 2.
Knapton v. Drew, 1 Baries’s Notes 19%7.~Praé,
Reg.in C. P.252. S. C. and P. for per cur’, mo-
ney being once paid in it belongs to the plaintiff.

3. Motion to bring principal, intereft and
cofts mnto court, and refer to prothonotary.
Cur’ refufed to grant the rule, plaintiff being
an executor, but faid, plaintiff might be wil-
ling to accept the debt and cofts, and therefore
granted arule to thew caufe. Hil 6 Geo. 2.
Bryan, executor, againft Holloway, 1 Barnes’s
Notes 1q97.

4. Money paid into court in debt for rent,
and-#i/ debet pleaded; fo in covenant for not |
payment of rent. 7. 7 & 8 Geo. 2. Dixon v. (a) Pras.
Allen (a), loid. 198.—Ibid. 201. M. 12 Geo. 2. Reg. in C. P.
White v. Daman, S.P. 257. S. G
5. Where plaintiff {ues as adminiftrator, rule
to bring money into court muft be {o drawn
up.  Hil. 8 Geo. 2. Satterthwaite and wife ad-
minifiratrix v. Watford. Ibid. 198.
6. After iflue joined and notice of trial,
plaintiff may have leave to take money out of
court with cofts, to the time of bringing the
fame in, on payment of cofls to defendant, {ub-
lequent to the time of bringing the money into
court, [il. 8§ Geo. 2. Savage v. Francklyr, lhid. —
Praif. Reg.in C. P. 254. S. C.—Hil. 13 Geo. 1.
Davies v. Manfell, Bart. Ibid. 255.S.P.--2Barnes’s
Notes 230. Hil. 17 Ges. 2. Vane v. Mechell,

.Sr D‘ﬁ
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S.P.—1Ibid 235. E. 2.+ Gep. 2. Bate, affignes,
v. Crene, in covenant, S. P, Detendant’s {ub-
fequent cofts to be paid out of the money in
COUTL.

7. Plaintiff recovers a fmaller {um than that
paid into court, defendant fhall have that
money out of court towards his cofts. In the
treafury A7l 8 Geo. 2. Anon. 1 Barnes's Notes
1G9

8. Tho’ plaintiff dies before trial, defendant
cannot have his .money back. E. 5 Geo. 2.
Crockay v. Martin, Ihia. 199.—~Prall. Reg. ii
C. P. 255. S.C.  Rep. and Caf. of Prafl. i
C. P. 129. {aysit was objetted that the money
belonged to plaintifi’s executor, that a rule
was made thac the plaintifi’s executor fhould
bring a new action, and in the mean time all
hmcrs fhould fray.

9. In trover, motion to bring the goods
{pecified in the declaration into court, -but they
being ponderous, motion dented, per cur’. But
plamuff to fhew caufe why he fhould not con-
fent to accept the goods and cofts. 7. 10 Geo. 2.
Cock v. Hslzate, 1 Barues’s Notes 200. Praél.
Rez. i C. P. 260. —ch end Caf of Pradt. ii
C.P. 170. S.C. fays, the motion was to bring
many houthold ooods into court. If it had been
any particular thing, Crr’ would have granted
it, but they would not incumber the court with
many goods, but made a rule as above.—/g-
kinfoir v. Cockfbot, Hil. 6 Geo. 2. A motion to
bring goods into court denied. 5.

10. Money cannot be brought into court
after a recular judgment. Per cur’, M. 12 Geo. 2.
Burgefs v. Pollaiiounier, 1 Barnes’s Notes 200.
Praii. Reg.in C. P, 262. S. C. 2 Barnes’s Notes
—— 7, 21 Geo. 2. Tidinafl v. Swith, in cove-

7ant,
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sant, S. P. Rule to bring money into court
comes in lieu of a tender.—Praff. Reg. in C. P.
258. Hil. 6 Geo. 2. Grove v. AR, S. P. Prad.
Reg. in C. P. 289. S.P. Rep. and Caf. of Prasi.
in C. P. 85. 5. P.

11. After money paid in, and iffue joined, it
cannot afterwards be increaled. Per Cur’, Hil.
13 Geo, 2. Swan v. Freeman, ihid. 202. Praft.
Reg. in C. P.263. S.C.— 2 Barnes’s Notes 233.
Leave to add more money denied, defendant
having pleaded and brought no money in. AL
22 Geo. 2. Green, executor, V. Beaton, in cove-
nant. 2 Barnes's Notes 233.

12, Common rule obtained from fecondary
for payment of money on a bill penal, with 2
count added on mutuatus, 1s wrong; but Cus’
refufed to fet it afide after verdict in defen-

dant’s favour. E. 14 Ges. 2. Peirce v. Sanders,
2 Barnes’s Notes 228.

13. Rule to fhew caufe why on defendant’s
bringing into court curtains, ¢, proceedings
‘fhould not ftay, difcharged, they having been
altered, and thereby leflened in value~—~Thefe
fort of rules are difcretionary. M. 15 Geo. 2.
Royden v. Batty, in trover, 1bid. 229.

14. Money brought into court in covenant,
where the breach was afligned 1n a fum certain,
viz. for 11/, for not drefling corn. Hil. 15
(eo. 2. Walnouth v. Houghton, ibid.

1z. Money brought in by defendant ordered
to be paid out to plaintiff though judgment
arrefted, and confequently no cofts were to be
paid on either fide. E. 16 Geo. 2. Fifber v,
Kitchingman, ibid. 230.

16. Leave to bring money into court refufed
w an altion on a bond, conditioned for bai-
liff’s good behaviour, and for his paying money

col-
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colleed for the fheriff’s ufe. Hil. 18 Geo. %
Atkius v. Taylor, ibid. 231.
£7. So in an zction of debt for the penalty
of a charterparty, E. 19 Gee. 2. Yeoman v
Rofs, ibid.
18. Leave to pay money, &¢. with refpett
to two counts, and as to the reft to plead the
ceneral iffue; the ftatute of limitations and a
ict off. This is fimilar to covenant for not pay-
ment of rent where other breaches are allo
afligned. If plainuff takes the money out, he
muft have cofts of the whole to that time,
Czr’ will not give defendant leave to pay mo-
ney mnfo court, and plead as to fome of the
¢ 2) Mation to COUDTSs and dem‘u'rrer (a) to the_ref’c. T. 21
pay money & 22 Geo. 2. Hellzer v. Hellier, widow and ad-
into cour: on pinifiratrix, in cafe, in wine counts, ibid. 2732.
all the counts
in the declaration except the lat, and to demur to that, denied #. 2 Geo. 2.
Famesv. Holiy, Pred. Keég. in C..P. 256.—NMotion to bring money into
coart opon fome of the promifes in the declaration, and to demur to one

of the promies, denied. I 2 Ges. 2. Tames v. Gofey, Rep. and Caf. of
Pra?. in C. P. 43.

19. In debt for penalty of a bond, con-
ditioned for pertormance of covenants in a
leafe 3 breach afiigned for non-payment of 10/
for half a year’s rent. Motion to bring 10/
into court on the common rule denied. This
has never been done in debt, though in cove-
nant it may. By the 8 & o /7. 5. the judg-
ment in covenant 18 to ftand, and fore facias
may be fued out for fubfequent breaches, but
that ftatute does not extend to this cafe. In
debt on bond for payment of monecy by in-
fralments, money cannot be brought in on the
common rule. On {uffering plaintiff to enter
judgment, and payment of 10/. and cofts, pro-

ceedings
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ceedings ftaid. Hil. 22 Geo. 2. Wright v. Ben-
nington, 2 Barnes’s Notes 233.
20. Leave to bring money, and plead pleie
adminifiravit, as well as the general iffue, to the
whole. Hil. 23 Geo. 2. Auftin v. Rofs, execn-
tor, 2 Barnes’s Notes 234.
»1. Leave to plead bankruptcy to the firft
count, pay money, {Jc. on the common rule,
and plead the general iffue to the other counts.
E. 16 Geo. 2. Hall v. Lane, in cafe, on feveral
promifes, 2 Barnes’s Notes 276.
22. Leave to withdraw plea, pay 50/ into
court, and plead the general iflue, defendant
doing fo within a week, and taking fhort no-
tice of trial for next aflizes. 7. 26 & 27 Geo. 2.
Pitfield v. Morey, ibid. 296.
23. Money is paid into court, the plaintiff R¢p. and Caf,
refufes it, proceeds to trial, and is nonfuited of Pradt. in

: >C. P.36. 7.
defendant cannot have it back, for defendant by 136,71, Lane

bringing the money into court had admitted and others v.
that the plaintiff was intitled to it at all events. Pilkinfon S.P.
Afterwards plaintiff brought a new ation, and dcfendant can-

. e . th
in Hil. 1 Geo. 2. Cur’ made a rule for plain- ‘f,fjnl;jfefor ie

tiff to have the money if he thought fit, but if paid it into
not, that-it fhould remain in conrt upon the courtasknow-
common rule in the new afion. M, 1 Geo. 2.8 and being
Lane v. Wilkinfon, Prafl. Reg. in C. P. 250, — confclous that

_ - P _ he owed the
Vide Dickins v. Tallowin, p. 130. Ca. 25 plaintiff fo

much, and

therefore the plaintff fhall have it. 2:4.

24. Money paid back out of court to de-
fendant towards fatisfalion of his cofts, he
having a verditt. 7. 1 Geo. 2. Rathbone v.
Steadbam, Praff. Res. in C. P. 251.— Rep.
and Caf. of Prafl. in C. P. 54.— E. 8 Geo. 2.
Madde v. Paflon. Six pounds brought into

Vor. 1. K court
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court on the common rule, and plaintiff reco-
vered but five pounds; by the words of the
rule, plaintifi was to have the money out of
court, but the defendant moved to have the fix
pounds paid in part of his own cofts, and grant-
ed. E. S Geo. 2. Maddox v. Paflon, Rep. and
Cﬂf Gf‘p:(’.;s- inn C. P. Ity.

2 5. Plaintiff nonfuited at trial after money
brouﬂht into court, new action brought, leave
to defendant to pay in a further fum, and both
fums to remam on the common rule in the
new action. 2 Geo. 2. Dickins v. Tallowin,
Preét. Reg. MC P 252

26. Ivloney paid into court to attend the
event of the verdict, paid back to the defen-
dant, the plaintiff being nonfuited. E. 6 Gev. 2.
Firawmpton v. Cooke, Prad. Reg.in C. P. 253,

27. Cofts of paying money into court, and
taking it out, muft be paid by defendant, tho’
the money was tendered (after rule for paying
it into court) to plaintiff ’s attorney and refuled
befere paid in; for though defendant tendered
the debr, le could not “tender the cofts till
they were taxed. 7. § &9 g Geo. 2. Cotton v.
Perd’sy, Praff.Reg.inC. P. 258.—Rep. and Caf.
¢f Prai. in C. P. 120. 5.C.

28. Leave to plead double, and to bring
money into court. Hil. g Geo. 2. Bowles v,
17keelzir, Prad. Res. in C. P. 260.—Praéi. Rey.
in C. P. 310. M. 11 Geo. 1. Dun v. Holaitch
S. P.

. Motion to bring money into court, de-
fcnd ant {ugeefting that the ejectment was broucrht
for nonpayment “of fine, and for lettmg 2
jeale contrary to the cuftom of the manor, but
denied ; for though it can be no difadvantage

to 2 leffor to {tay proceedmcrs on payment of
his
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his rent and cofts, yet the granting this motion

may probably give the defendant fuch an ad-

vantage over the leflors, who have brought this
eje&ment for.a juft caufe, as may do them in-
juttice. Hil. 1 Geo. 2. Rocks v. Ateafe, on the
demife of Lady Brifcoe, widows et al'y Rep. and
Caf. of Prail. in C. P. 42.

30. An action of affault, and for taking away
one fhilling; moved to bring the fhlllmcr into
court, and plaintiff to proceed at his peril for
the refidue, rule to.thew caule, but &, whether
it was ever made ablolute, or oppofed? 7.
2 Geo. 2. Smith v. Dobby, Rep. and Caf. of Praii.
i C. P. 46.

31. In trover, motion to bring a note into
court, and granted, Court thought it as reafo-
nable that goods, -or their value, fhould be
brought into court in an aftion of trover, as

money in an affumpfit. M. 4 Geo. 2. Tuney v.
Clarke, Rep. and Caf. of Prali.in C. P. 59.~-

Billings v. Wilcocks, Hil. 1733. arule was grant-.

ed for bringing working tools into court. Ibid.

22. Motion to pay money into court, but
not brought in till three terms after; proceed-
ings fet aﬁde, upon payment of cofts by the
defendant. M 7 Geo. 2. Bond v. Jope, Rep.
and Caf of Praii. in C. P. 93.

. In replevin and avowry for rent, the
plamuﬁ' was allowed to bring money into
court.

34. Where the plaintiff is an executor [ or
admlmﬁ:rator] money may not be brought nto
court 3 per cur’y but a rule was ﬂ'rantcd for the
pl:untlﬁ to [hew caufe. Hil. 6 Geo. 2. Gibbs,
executory v. Gawler, Prafi. Reg. i G, P. 250.

K 2 The
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The reafon given 1s, that an executor or ad-
minifirator 15 not by law to pay coffsy Q.
therefore whether money may not be brought
into court, if the aCtion brought by the execu-
tor or adminiftrator be fuch an ation as he
might have brought in his own right, and n
which he need not have named himfelf execu-
tor or adminiftrator, for in fuch an ation he
will be liable to pay cofts on a nonfuit,
e

95. Cafe on feveral Undertakings and promifes,
the laft count for money received for plaintift’s
ufe as executrix ; rule to fhew caufe why de-
fendant fhould not have leave to pay money
into court on the common rule, as to the /aff
count, 2nd why, if plaintiff fhould not recover
more money than the fum paid into court on
that count, and fhall not recover any thing on
the other counts, why fhe fhould not pay de-
fendant’s cofts, it appearing that plaintif might,
as to the fourth count, have brought the ac-
tion in her own right. On fhewing caufe a
rule was entered into by confent, that plainuff
do accept the money offered, as to the laft
count, with cofts hitherto as to it, and that the
laft count be ftruck out of the declaration.
Hil. 25 Geo. 2. Emes Widow, executrix, v. Jew,
o, Barnes’s Notes 236.

6. Defendant moved for leave to brmg
money into court, denied, fhe being an execu-
tor,—but afterwards was allowed, confenting
not to take the money out again. M. 1Geo. 2.
Cafs v. Ivefon, executor, Prafl. Reg. i C. P.
240.

37. Defendant paid money (3772.) into court
on the common rule, the plainaff proceeded
to trial, and recovered a larger fum, and after-

wards
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wards became a bankrupt ; the aflignees under
the commiffion moved to have the money paid
out of court to them; which was oppofed by
plaintiff ’s attorney, who {ubmitted whether he
who had been the means of recovering the
verdict, ought not to be firft paid his bill of
cofts ? Rule to refer his bill to the prothonotary
to be taxed, and the attorney to allow %l 4.
received by him of plaintiff in part, and then
to be paid out of the 37/ and the refidue to
be paid the affignees. 7. 27 & 28 Gev. 2.
Cwfton v. O Brian, M.S. Notes, Supplement to
2 vol. Barnes’s Notesy, p. 11. S, C.

38. Rule to bring money into court upon
the breach affigned for nonpayment of rent
made lalt Tr/nity term 3 plaintiff afterwards died
(viz. in Fuly laft) before any thing further done.
Plaintiff ’s executrix moved for leave to take
the money out of court, with cofts to the time
it.was paid in, which plaintiff in his life-time
was intitled to. A rule was made by confent, That
the money be paid out of court to plaintiff’s
executrix with fuch cofts as plaintiff would have
been ntitled to, if he had accepted the money
at firft ; and that no action fhould be brought
by the executrix for the fame caufe for which
the former aCtion was brought by the teftator.
E. 27 Geo. 2. Rogers, affignes, againit Stanford,
affignee, in covenant broken, Supplement to 2 vol.
Barnes’s Notes, p. 40.

39. Action on bond to a truftee, to fecure an
annuity by inftalments to defendant’s wife,
Rule abfolute to ftay proceedings on payment
of 3/. (the only inftalment due) and cofts,
T. 278 28 Geo. 2. Mofs, adminifirator, v. Hardy,
Supplenent to 2 val. Barnes's Notes p. 41.

K 3 40. De-
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£o. Defendant obtained a rule for plaintiff to
fhew caufe, why he fhould not have leave to
ring into court, on the common rule, 404. In
lieu of each heriot demanded by plaintiff ; but
on fhewing caufe the covenant appeared to be,
to render to plaintiff the beft live beaft for a
heriot, or pay him 40s. in lieu thereof, at
plaintiif’s elettion. Rule difcharged. Hil. 28
Ges. 2. Davy, Baronet, v. Martyn, affignee, &c.
in covenant brokeny Suppleinent to o vol. Barues's
Notes 41.
at. Upon the common motion by defen-
dant to bring principal, intereft and cofts into
court, purfuant to the ftatute; objeCted by
plaintiff, that he being an executor, this cafe is
not within the itatute. Bryan, exccntor, againft
edollowwey, Hil. 6 Gee. 2. was quoted to fhew
that fuch a notion was once entertained. But
per ¢y’ @ 'Tne words of the ftatute are general
and extend to all actions on bond, brought by
executois as well as other perfons. Rule abfo-

lute to bring principal, Intereft and cofts into
Court, and thereupon proceedings to be ftayed.
Hil. 28 Geo. 2. IWright, executor, v. Swayne,
Efguire, in aeot on oond, Supplemert fo 2 vol.
Barnes's Notes 42. |

42. Rule abfolute for leave to withdraw plea
of general iffue, on payment of cofts, pay 2/
2 f. into court oo common rule, and plead the
iame plea again; cdefendant taking notice of
ria, for the fitting zfter term in Middlefex.
Mo delay had been occafioned to plaintiff by
defendant’s omitting to bring money into court
berore plea pleaded.  Hil 29 Ges. 2. Phillipsv.
Sarker, Supslenent ic : vl Barwes’s Nutes p. 42

Venue,
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Venue.

OF laying the wvemue in local actions.] All
real and mixe altions, as walte, ejeffione
firme, Je. are locel, and muft be laid in the

county where the lands lie. And altions of

trefpals quave claufum fregit, mult be laid in the
county where the wrong was done.

Of laying vemnue in tranfitory actions.] Actions
of debt, detinue, affault, anwuity, account, &c.
are tranfitory, and may be laid in any county
where the plaintift plealeth.

Bur by a rule of this court, actions #pon the
cafe, irefpafs for goods, affault, or imprifonment,
arifing in any Englifb county, are to be laid in
the proper counties, unlefs they arife where the
juttices of #ifi prius feldom come. And be-
caufe trefpafs or trover for goods, battery, im-
prifonment and flander, muft needs be notorious
in what county they arife, the attorney know-
ngly laying them out of their proper county
(unlefs in cafes before exprefled, or fuch other
caufes as fhall be allowed by a judge of the
court) fhall be feverely punifhed. Rule M. 1654.
feft. 8. ,.

Of changing the vemue.] In a tranfitory action
before the defendant has pleaded, on motion and
affidavit, that the caufe of action (if any) arofe
in the county of 4. and not in the county
of B. as laid in the declaration, or elfewhere
out of the county of 4, the court will change
the wenue to the proper county, and the defen-
dant muft plead to the new action, as he fhould
have done to the former, without delay, and the
venye may be changed in this manner, though

K 4 the
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the defendant comes in on the exigent, Same
Rule.
The defendant cannot move to change the

venue in any action until his appearance be en-
tered. Rule E. 24 Car. 2.

N O T E S.

1. Formerly the wvenre could not be changed
after application, and an order obtained for
time to plead, nor even after a fummons.
Vide Rep. and Cal. of Praéi. in C. P, 57, 126.
Prafi. Reg. i C. P. 425, 426. 1 Barnes’s Notes
747, 314, 250, 338, 348. 2 Baries’s Notes 387.
But now by a rule of this court made M. 16
Geo. 2. any defendant may move to change the
vere at any time before plea pleaded, in all {uch
actions where the veie may be changed by the
courfe of this court, potwithftanding {uch de-

fendant may have applied for and obtained
further time to plead before fuch motion

nade.

2. The venne was changed from AMiddlefex
to Loudon, for London has always been confi-
dered in this refpect as a county at large, and
motions to change the wenue into London have
ufually beea granted, though not to any other
city or town which is a county of itfelf. FHil.
1 Geo. 2. Biddelpo v. Brown, Rep. and Caf. of
Prei. in C. P. 41. Veue changed from Nor-
felk mnto Longon. T. 8 & 9 Geo. 2. Bickley v.
Mackerell, 1 Barnes’s Notes 341.-— Gallaut v.
Squire, T. 5 & 6 Gee. 2. Venne changed from
the city of Norwich to Lordsn. Cur’ faid the
ventte had been often changed into Lozden. They
do fo 1n B. R. Prafi. Reg. in C. P. 42q.

e
J.
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3. Venue changed from London to Middlefe.
Hil, 13 Geo. 2. Stoneham v. Denton, Prafi. Reg.
in C.P. 430.—1 Barnes’s Notes 352. Stonebom
v. Dent S. P.—Tae like refolution, Gibfon v.
Letchmere, Hil. 3 Geo. 2. 8 B. R. Prafi. Reg.
in C. P. 430.

4. Affidavit to change the venne thould be,
that ¢ the plaintiff s caufe of action (if any fuch
he hath) did arife in, €&9¢.”> and not that the
promifes in the declaration were made in, &b.
and not in, &¢. Pragt. Reg.in C. P. 421, 422.
1 Barnes’s Notes 330.

5. Venue may be changed from Middlefex,
though the plaintiff be an attorney, if he {ues
by capias and not by attachment. 7. 10 Geo. 2.
Welland v. Funieall, Rep. and Caf. of Prafi. in
C.P. 1320.—Welland v. Feument, 1. 4 &5 8 Geo.2.
S.P. Prafi. Reg. in C. P. 419. 1 Barues’s Notes
239. S. C, | |

6. The words of the Affidavit for changing
the wenye, were that ¢ plaintiff’s caufe of ac-
¢ tion (if any) arofe in the county of B. and
“ not in the county of M. or elfewhere out of
“ the county of B. to the defendant’s knowledge
“ or belief,” which words were held to be in-
{ufficient as not being pofitive. M. 7 Geo. 2.
Belfbaw v. Porler, Proft. Reg. in C. P. 422.
1 Barnes’s Notes 338. S. C.

v. An attorney not declaring in perfon lofcs
hsprivilege, and therefore venne changed from
Middlefex into Suffolk. Hil. 47 Geo. 2. Dent v.
Lambert, 1 Barnes’s Notes 338.

8. Venue cannot be changed after defendant is
bound to plead the general iffue, and take
fhort notice of trial, for changing the wvenue
would in effe¢t be putting off the trial. M.
8 Geo. 2. Orpwood v. Bannicre, Prafl. Reg. in

C. P.
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C. P. 70. 1 Barnes's Notes 337. Hardrefs v.
Sandell, M. 5 Geo. 2. S. P.

g. Venue cannot be changed after plea plead-
ed. Hil. 13 Geo. 1. Cartery Efguire, v. Dormer,
Efguire, Rep. and Caf. of Prafl. in C. P. 33.—
Coftar and wife v. Standen, Hil. 8 Geo. 2. S. P,
Ipid. 192. Prefi. Reg. iz C. P. S. C.—But may
at any time before, though rule to plead be out.
Rep. and Caf. of Praét. 1n C. P. 150,

10. Vewue not changed on a bill of exchange
or promiffory otes, for thefe are in the nature
of fpeciclties. T.8 & oG. 2. Wardv. Colclough,
Rep, and Cef. of Preft. in C. P. 119. 1 Barnes's
Notes 341. S. C. Prafi. Reg. i C. P. 414. S. C.
—Viggers v. Viggers, 7. 10 Geo. 2. Cur’ made
the like relolution, and fo it was faid to be
ruled 1n B.R. Rep. and Cef. of Prai. in C. P.
119.—Motion to change the venne from Mid-
d’efex to Suriy. On producing declaration, it
appeared to be an action on a promiffory note
only, therefore rule difcharged. M. 12 Ges. 2.
#atfsiv. Lewis, Rep. and Caf. of Praft. in C. P.
152-=Fatfon v. Wallis, M. 12 Geo. 2. S. P,
Prail. Reg. wm C.P. 418.— Rice v. Vinal, H.
10 Ge¢o. 2. There was a count in the declara-
tion upon a promiflory note ; cz’, let plaintiff
make affidavit that there 1s a req/ note, which
he did, and thereupon the rule to change the
veiie wtfi was dilcharged.  Prafi. Reg. in C. P,
417, 1 Baries's Notes 345. S. C.—1Ibid. 351.
Meuzir v, Hinds, Hil. 13 Geo. 2. Action on a
bill of exchange only, wenze not changed, plain-
ti uncertaking not to give evidence upon any
other count, fave that upon faid bill.—2 Barnes’s
Notes 3go. Cur’ refufed to change the wenne
where declaration contained 7n” al’ a promiffory
rote, on which plaintiff undertook to give evi-

dence
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dence at the peril of a nonfuit. M. 1% Geo. 2.
Duke of Bedford v. Bray, Ibid. 392. Litfon v.
Cooke, Hil. 21 Geo. 2. S. P

11. Affidavit ¢“that if the words were {poken
¢ as in the declaration, tney were {poken in
<¢ Herefordfbire and not in Middlefex,” held bad,
the words fhould be mentioned in the afidavit.

Hil. 8 Ges. 2. Caftle v. Boucher, 1 Barnes's
Notes 340.

12, Venue never changed into a county pala- Zenue arifing
tine. 7. 689 7 Geo. 2. Herbert v. Shawe, Rep. in 3 county
and Caf. of Pragt. in C. P. g1. 1 Barnes’s Notes PR3 Rule

- to fhew caule
337. S. Co—Praff. Reg. in C. P. 429. 5. C.—~ ypo it fhould
1 Barnes's Notes 334. S. C.—Craftellv. Cockerell, not be laid in

1 Barnes’s Notes 341, S. P. an adjacent

county apon
a full affidavit. M. § Geo. 2. Denifon v. Law, Pra@. Reg. in.C. P. 428.

—~—2 Barnes's Notes 386. Richardforn v. Walker ef af’y T. 14 & 15 Geo. 2.
Venue 1s never changed into a county palatine.

13. Venue laid at Leck without faying in
the county aforefaid, held good on demurrer.
E. 9 Geo. 2. Spoomer v. Milward, 1 Barnes’s
Notes 342.

14. May move to change the wenne after
time to perfect baill. M. 10 Geo. 2. Newdy v.
Burton, 1 Barnes’s Notes 338.

15. Defendant pleads after rule #i/ to change
the venue, and before it was made abfolute, no
waiver of the rule, {eeing defendant’s firft ap-
plication to the court was made before plea
pleaded. M. 10 Geo. 2. Lucas v. Rudd, Rep.
and Caf. of Prafl. 136. Prafi.Reg. in C. P. 423.
S.C. 2 Barnes’s Notes 392. T. 24 & 25 Geo. 2.
Herbert v. Flower and others, in trover, S. P.
The plea put in by inadvertency 1s no waiver
of the rule. Cur’ gave defendant leave to

withdraw
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withdraw the plea on payment of cofts, and
made the rule abfolute to change the wvenue.

" 16. Venue not changed in [eandalum magna-
tum.  T. 10 Geo. 2. Lord Griffin v. Bugby,
Rep. and Caf. of Prafl. i C.P. 132.~—Lord
Grifin v. Buckley, Prafl. Reg. m C. P. 417.
S. C.—1 Barues’s Notes 343. Lord Griffia v.
Buckby, S. C.— Lord Stanford v. Brown, T. 1
Gzo. 1. The like refolution, Rep. and Caf. of
Prafi. in C. P. 132.—Prali. Reg. in C. P. 417.
S. C.

17. An attorney has no privilege to change
the wenue into Middlefex, where he is defendant,
M. 10 Geo. 2. Mills v. fobafon, an attorney.
Rep. end Caf. of Praét. in C. P. 135.—Pradi.
Reg. in C. P. 419. S. C. 1 Bariues's Notes 344.
Cooper v. Mills, attorney, M. 10 Geo. 2. S. P.
— But where an attorney 15 plaintiff and {fues as
fuch, he has aright to lay his altion in Midd/efex
in any cafe, and the wenre cannot be changed.
E. 7 Geo. 2. Dent, an altorney, v. Lambert,
Pmﬂ Reg. C. P. 418.—1 Barunes's Notes 330.
—T5id. 252. Warden v. Norden, Hil. 13 Geo. 2.
J

18. Trefpals againft three defendants, vene
changed on the motion of zwe only, for the
defendant who does not apply to have the w¢-
sye changed, may have been made a defendant
merely to fix the vesre In a wrong county.
‘T. 10 Geo. 2. Box v. Read et al’, Prail. Reg.

n C. P. a30.—Rep. and Caf. of Praét. in C. P.
123. S. C.—1Barnes’s Notes 343. S.C. fays, af-
Jdavit of oze of the defendants held fufficient to
g ound a motion to change the wvenue.

19. Norfolk in the margin, in the body of
the declaration wvemne was laid at the city of
Norwich in the county of the fame aty

throughout

_I‘
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throughout, inquiry executed by the theriff of
Norwich good, for the county in the margin
will help, but not hure, Hil. 10 Ges. o.
Howfe v, Hafelwood, 1 Barnes's Notes 345, Ibid,
246. Sheersv. Bartletty, T. 118 12 Geo. 2. S, P.

20. A ferjeant at law not {uing by a writ of

o : . A ferjeant at
privilege fhall not have the benefit of his pri- 1, ]l]atha

vilege to retain the venue in Middlefex, and the particular writ
venne was changed, Hil 11 Geo. 2. Girdler, of privilege.
Serjeant ot law, v. Matthews, Rep. and Caf. of 51V T#-

. C. P Praf. Reo. in C. P dic 4. Vidi-
Pra. in C. P. x45.—Prafl. Reg. in C. P. £20. 5, Fppicee

S.C. 1 Barnes’s Notes 346. S.C. Note; plaintiff Herne 203,

had fued by original. A declaration

for him. But
if he does not make ufe of his writ of privilege, he waves his privilege ;

a Barrifter at law hath a right to fue in Middlefex, but he hath no writ
of privilege.

1. Motion on the laft day of the term to
change the wenue too late, for plaintff cannot
have an opportunity of thewing canfe, Hil,
12 Geo. 2. Thompfon v. Rand, Prail, in C. P.
426. Ibid. 427.

22. Defendant may move to change the
venue after an imparlance, and before plea
pleaded. M. 13 Geo.2. Anon. Rep. and Caf. of
Praft. in C. P. 159.— 1 Barnes's Notes 350.
Blackftock v. Payne S. C,

23. Declaration amended on plaintiff’s mo-
tion, by changing veiwe from London to Mid-
dlefex, after plea pleaded and iffue jolned, on
payment of cofts, it being on aremedial law, and
confined to Middlefzx ; in other cafes not ufual.
2 Barnes's Notes 4, 17, 385.

24. An altion for words laid in London, mo-
tion to change the wemne upon affidavit of the
words being fpoken in the town of Southampton,
but denied, becaufe the court doth not ufe to

change
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change the venze into a city, or town and county
within itfelf, without the confent of the parties,
T. 13 Geo. 1. Gardiner v. Forbes, Rep. and Ca.
of Praii. in C. P. 36.— Earby v. Windows, Hil
5 Geg. 2. for the fame realon a motion to
change the venwe from Middlefex to the city of
Yoik, was denied. Ihid—Pralt. Reg. in C. P.
229. S. C. Robins v, Webber, Hil. 1 Geo. 2.
A motion to change the venne from Middlefex
to the city of Exeter, was denied. Rep. and
Caf. of Praii. in C. P. 36.— Lane, widow, V.
Newinan, Hil. 6 Geo. 2. Motion to change the
venne irom London to Exeter denied, for Cur’
will not change the venze to a city and county
of itfelf without confent. Ibid. 82.—Cowling v.
Reyioldfon, T. 6 & 5 Geo. 2. The like motion
was again for the fame reafon denied by the court.
15id. — 1 Bairues’s Notes 936. S.C.—Lutwidge v.
Wilcox, 7. 10 Geo. 2. Motion to change the
venye from Cumberland to- Briftol, or Somerfetfhire,
the adjacent county, at plaintiff’s eletion, de-
nied. 1 Barnes's Notes 343.

2z, In an altion againft an attorney, the
venyz was changed from Middlefex into Surry,
without colts of a new bill. M. 12 Geo. 2.
Dazies v. Gravean attorney, 1 Barnes’s Notes 348.
—Vide 7. 13 Ges. 2. Winter v. Southam an attor-
ney. Ioid. 350.

26. Motion to change the venne from Wefl-
moiland to Leicefler, on the laft day of the
term received, for the vemwe being in Weft-
meiland, the caufe canpot be tried till the {fum-

ier affizes, piaintiff to fhew caufe on the firft
dey of the next term. Hil. 14 Geo. 2. Cump-
oo Buczler, Pralt. Reg.in C. P. 427.

27. Motion



T T WOTR FHT

e JresllF A ML

N A

Court of ComMMoN PrEas. 143

2. Motion to change the venue from Wor-

cefberbire to Gloucefierfbire, on the laft day but one
of the term, granted, unlefs plaintiff fignify to the
officer, that he will undertake to give material
evidence, which if he will do, rule to be dif-

charged. Hil. 14Geo. 2. Hillv.Wadley, Prod.
Reg. in C. P. 427.
28. Venye not to be changed where plaintiff

may lofe a trial. Hil. 14 Geo. 2. Atwood v.
Kennedy. Ihid. 428.

29. Motion to change the venne from 2ork-
fhire into the city of 2ork denied. Hil. 15 Geo. 2.
Lewis v. Afkbam, 2 Barnes's Notes 286.

0. Venye refufed to be changed from Lox-
don into Kent, the adjacent county, upon affi-
davit that the caufe of altion accrued within

the city of Canterbury. E. 15Geo. 2. Davis v.
“Yordan, 2 Barnes's Notes 387.

1. This attion was brought by plaintiff an z; ¢ Rep.
inn-keeper at Appleby in Weftmorland, againfts. C. fates it

defendant one of the kmights of that fhire, thus: On the
for a large demand of wine, {J¢. provided at defendant’s af-

the laft clection; defendant moved upon the fidavit a rule

; was made to
common affidavit to change the vensye from few caufe

Yorkfbire into Weftmorland, where the affizes why the we-
are held but once a year; it appeared that one ##¢ fhould not

s r - be changed
of the plaintift’s witnefles was going to Ireland, o _"4=5

and would not return for two years, and that g, 1 s
p]aintiff’s morland. ‘The

defendant in
his aflidavit {wore, that the plasntiff’s caufe of aftion (if any) arofe in

Weftmorland, and that 7or# was 200 miles from the place of his abode,

and that he had fixty ancient avitneffes which moft be carried at a very
great expence to Yoré. Upon the fhewing caufe the plaintiff made an
affidavit, that he is an inn-keeper at , and that defendant was a
candidate at the laft ele€tion, that he had his houfe to entertain his friends
and relations, and that there was great profofion of avine and punch during
the election, which lafted #hree days. That afier the eleétion 2 bill of
500/, was delivered by him o the defendant, and that the defendant re-

fufes
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ffes to pay plaintiff °s creditors, of whom he had bought

him; that he _: 2 :
; wine, ¢&¢. were very prefiing upon :
is 2 member ne, & ‘ Y P g upon him Upon

for I¥fimor- thefe occafions the court ats according to
lard, 2nd has difcretion, and the general rules of juftice and

a large zc- the
quaintance.

That his tenants generally are upon the pezty juries there 5 that one Monssy,
who was his clerk of the cellar at that time, <was going 1o Ireland in

April, and woald fiay a year. ‘TUhat feveral of bis creditors threaten to fue
birz afier the next Lent affizes.

It was wrged in behelf of the plaintiff that he would lofe the term,
there being no Lext afiizes i Weflmsrlarnd; and cited Lord Shaftfbury cale,
1 Vent. 363. and Salk. 670. and faid, that the changing of the wenue
was not ex debito jufiitie, and that the court would not change it out of
a coonty which has an affize twice a year, into a county that has an aflize
but once a year.

Stinrer Serjeant, urged in the defendant’s behalf, that both parties lived
in Fefmsrland 5 that it was true that the cafe in #enr. was fuch, bat that
the times ran baid on Lord §Zafiffary ; that he had heard fome judges fay,
there was ro law in thofe days{z); that he did not like precedents from
thofe times ; that if this prevails, no knight of the fhire can ever try a caufe
in hiz ewn county : He muit know the gentlemen of his county: He muft
be beloved by his freeholders. The defendan: cannot be in a better condi-
tion at 2w %, for here is privilege againft them, a right which defendant
oaght to infilt on, when a bill of this extravagant nature is delivered, and
the election lafted but 2hree days.

Bostle Serjeant, agreed it was not a matter cx debito juffitie, but faid we-
zues have been changed from a county, where there are affizes twice 2
year, to a ccunty where there 1s but oce 2flize in a year ; and faid it had
been granied on his moticr ia this ccart, but cited no cale.

iilles Ch. juit. agreed 1t was not ex debits jufitie, but difcretionary.
Wien I fay dizretisnary, 1 woulc te uuderftocd to mean that we ought
to 2t according to the general rules of law. I don't like Lord Skaftfbury’s
(5} cale, 1t fhail ever be a rule for me; I will not fay there was no law

(a) E. 34 Car. 2.

(6) This was an action of jrandalum magnatum, for {aying that the Earl
avas a traifory Se. The attion being iaid in London where the words were
foprofed to be {poken, 1t was moved 1n behalf of the defendant, that the
werye might be changed into fome other county; and afhdavits were read,
that the plzintif had a great interelt in the city, and an intimacy with the
prefent fherifis 5 fo that the defendant could not expe@ an indifferent trial
thete, acd therefore the coert did think fit to take the caufe out of London,
and gave the Earl the eleltion ¢f azy orber county; but he refafed to try
it elfewhere, acd wounld rather let the aftion fall. E. 34 Car. 2. The
Earl of Slafifiury v. Cradut, in B, R. Vent. 363. See Salk. 6.

-

1
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the particular rules of prattice in being, Per ¢’ : in thofe days.
This afion is laid in the next county to that It ]‘5 “ﬁtﬂﬁflil
where the action accrued. Had it been laid in o e W

| not change
Mddkﬁ’x or any diftant county, the court Pbea“ the fvmﬂﬁgintn

bly would not have obliged defendant to bring his Puo, Hull,
witnefles (fome of whom appeared to be aged and o Cﬂ;{m"ﬁﬂ%
infirm) fo far, but in this cafe it would be in- O-chue e

m{H : i1 don’t kngw
juftice to deny a trial at next 2orkfbire aflizes. cupy 11, o

Venne refufed to be changed. M. 16 Geo. 2. fixes woill be
Rickaby v. Wilfon, Efquire, 2 Barues’s Notes 788. 2eld there s

we will not
ghange 1t into the city of Worcefler from the county of Harcefler, becaufe the
canfe muft be tried at the fame place.  But [ doa’t {ee why we may not from
Middlefex to the city of Worcefler, as well as from Miadlejex to London (2 ).
In this cafe I will have no confideration about privilege, it is what I have
nothing to do with. We fhould change a wesue on motion either in Afich.
or Hil. term (), if no inconvenience to the party. We ought not to
mind what plaintiff fwears about the defendant’s intereft, that would be
runntng into Lord Shaftfbury's cafe, but what be favears about bis avitnefi's
going to Ireland, and bis creditors threatning ta fue him, is material. It
appears to me it will be not only an inconvenience, but matter of injuftice,
to hinder the plaintiff from trying the caufg the next aflizss.

Parker and Burnett agree, (abfente Fortefene Aland, Juttice) and Burnet?
faid, that @ dilay of juftice avas a denial of juflice. And as to Mr. Wilfon’s
influence there is nothing in it, for the more influence he has he will not care
to ftand trial for a juft debt.

Willes, Chief Juftice faid, poffibly fome of the witnefles may live as near

ork as Weflmorland.,  1f the plaintiff had laid his altion in Middlefex (as
he might have done, it being a traxfitary aftion,) We would have changed
the weaze, for we would not have put the defendant to bring the witnefles
an 100 miles. The rule to fhew canfe was difcharged. AL §. Rep—
The praltice is fettled, that a wenne cannot be changed into Hull, Carter-
bury, &c. becanfe it is not known when an affizes will be Le!d there, nor
mto the city of Worcefler or Gloucefier, out of the county at large, becaufe
the aftizes for the city and for the county at large are held at the fame
place. In Eafier or Trinity terms the wenue may be changed into a city
or county where the aflizes are held but once a year, as Briflel, Cumber-
fand, &c. In M. and H. terms there is no certain rule, but the court
fhould change the wenue then, if it could be done without manifelt incon-
ventence. Per cur’y in . C. 2 Barnes's Noies 488,

(a) The plaintiff s counfel had urged tie rule o be, that the werue was
Lever changcd from a county t0 A city.

H( &) Tt was underftood that the wezse was not to be changed in Mizh, or
Hii. term.

Vou L. L 2. Vg
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22. Ferie changed though motion for rule

to ih*..w caufe not made tll laft day of laft

term, ceclaration being delivered fo late thar

defendant could no: apply fooner. 7. 16 Geo. 2.

Hﬁ':i'.—::wd v. 1}7c!ls, 2 Barnes’s Notes 387.
. Adtion of covenant on deed for non-
aym it of rent for lands in Kent, laid in
Aidd; '_;’I-.x, moton to change the weare denied.
If /rea/ defendant will hzwe aavantage, 1f f7an-
“tory the venue cannot be changed, the action
ocing on a Jpecialiy. M. 18 Geo. 2. Bradley
v. Adev, 2 Baries's Notes 3q0.
o 1n cafe for deceit by warranting e unfound
‘ciue cnanged on the common affida-
vit.  Jitl 19 Geo. 2. Everet v. Sﬂﬂﬁfﬂf,
2 Bariies’s ’Vmes 390. —In this cale cur’ held
that the waing may be changed 1n all actions in
their nature /reifitory, except in cafes of privi-
oo, ’bcc;ﬂtv preiniffory notes or bills of ex-

t_;,_*;

)
""'-l

gz. Altion on the cafe brought on a cuf-
m of the borough of Lezceﬂ.er, acainft de-
t for e:«ercnmg the trade of a watch-
were, he not being a freeman, and not
on @ market or fair day, the venne was changed
from Loidon to Leiceffer, upon reading the de-
claration, witbeut the ufral  affde it Note;
The borough of Leicefler is within the county
at large. ‘1There is a commiffion of gaol-deli-
very every alfizes for this borough, but no
commifiion of #iff prizs. 7. 19 & 20 Geo. 2.
Moeysiy, &C. of Leicefter v, Green alias Swith,
Spicil allion oy the cofey Ihid. 391.

20, Venut
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26. Venne changed from Middlefex to Mon-
monthfbire in an ation againft the late fheriff.
But by confent the jury procefs tobe returned by
the coroners, the new under-fheriff having been
under-fheriff to defendant. Hil. 29 Geo. 2.
Davies, widow, v. Parry, Efguire, late fheriff
of Monmouthfbire, for an elcape. Supplement to
2 vol. Barnes’s Notes, p. 60.

37. Venne refufed to be changed from Low-py 1 1.
don into Effex, defendant by a judge’s order yigg Ebtained
for time to plead having confented to rejoin an order for
gratis, and take notice of trial for the fitting time to plead,
in London. T. 28 Geo. 2. Hunter v. Gray ; 87

: {peaking 1s ng
Smith v. Gray, Supplement to 2 wvol. Barnes’s ]ﬁndmﬁe to

Notes, p. 59. the changing

of a wenue,
yet if defendant will confent to take notice of trial in the county where

the aétion is originally laid, that confent fhall bind him. Had the judge
been informed of the defendant’s intention to move to change the wenus,

he would have made the order without prejudice to fuch motion, 64,

L2 Pleadings



