XXXVIII. Federalism and Devolution





‘Where the conditions exist for the formation of efficient and durable Federal Unions, the multiplication of them is always a benefit to the world.' � J.S. Mill.





'Un régime fédéral plus ou moins étroit sera généralement adopté dans 1'avenir parce que e'est le seul moyen d’assurer l’union des races et plus tard de 1'espéce sans briser les diversités locales et sans asservir les hommes à une étouffante uniformité.' � Laveleye, Le Gouvernement dans la démocratie.





'The federal system limits and restrains the sovereign power by dividing it, and by assigning to Government only certain defined rights.  It is the only method of curbing not only the majority but the power of the whole people, and it affords the strongest basis for a second chamber, which has been found the essential security for freedom in every genuine democracy.' � Lord Acton.





'When we turn our gaze from the past to the future an extension of federalism seems to me the most probable of the political prophecies relative to the form of Government.' � Henry Sidgwick.





Weakness of the Personal Union.


The preceding chapter should have made it plain that �the lower forms of the composite State are not designed for permanence.  Personal Unions are, from their nature, dependent upon factors which may or may not persist in successive generations.  Of the Personal Unions surveyed in the previous chapter only one has issued in organic union; two have led to separation; the fourth was brought to an end by the Legislative Union between Great Britain and Ireland, a union which has itself proved to be transitional.  The purely personal tie, which from 1714 to 1837 united Great Britain and Hanover, came to an end with the accession of a female sovereign to the English throne; a similar tie between the Kingdom of Denmark and the Duchy of Holstein, after persisting for many centuries, was sundered by the forcible intervention of Prussia.





Of Confederations.


Of the Confederations which have been subjected to �analysis three proved to be half�way houses on the road [begin page 408] from severalty to federal union; the fourth issued in a unitarian monarchy.  That a Confederation of States may fulfil a useful purpose is not denied: this particular form of political organization has proved its value both, in the conduct of war and in the organization of peace, and not less in the protection and promotion of trade.  Yet, as compared with a federal State, still more with a unitarian State, of equal magnitude and resources, its efficiency is impaired by characteristics which are not accidental but inherent.  Never has the inherent weakness of a Confederation (Staatenbund) been more clearly exposed than by a philosophical statesman who had personal experience of the inconvenience and danger which this clumsy political contrivance involved.  Alexander Hamilton wrote in The Federalist as follows:





'The great and radical vice in the construction of the existing Confederation is in the principle of legislation for States or Governments, in their corporate or collective capacities, and as contradistinguished from the individuals of which they consist. . . . Government implies the power of making laws.  It is essential to the idea of a law that it be attended with a sanction; or, in other words, a penalty or punishment for disobedience.  If there be no penalty annexed to disobedience the resolutions or commands which pretend to be laws will in fact amount to nothing more than advice or recommendation.  This penalty, whatever it may be, can only be inflicted in two, ways: by the agency of the Courts and Ministers of Justice, or by military force; by the coercion of the magistracy or by the coercion of arms.  The first kind can evidently apply only to men; the last kind must, of necessity, be employed against bodies politic, or communities, or States. . . . In an association where the general authority is confined to the collective bodies of the communities that compose it, every breach of the laws must involve a state of war; and military execution must become the only instrument of civil obedience.  Such a state of things can certainly not deserve the name of Government, nor would any prudent man choose to commit his happiness to it.'�





Characteristic Features of True Federalism.


The elements of weakness thus discerned by Hamilton [begin page 409] in a Confederation of States were further exemplified in the notorious cases of the Germanic Bund of 1815, and in the Swiss Confederation: nor have they, as we shall see, been entirely eliminated from the higher form of Federalism subsequently adopted in both those countries.  Having then cleared the ground by an examination of certain types of bastard Federalism we may, the more confidently, proceed to analyse the distinctive characteristics of the true and perfect form of Federalism. 





First, a Federal Constitution must be the result of a deliberate and conscious act of political construction.  A Federation is made, not born.  'It cannot’, as Dr. Adams insists, ‘grow up of itself out of an earlier different situation by a series of more or less unconscious changes, as the Constitution of England was formed, so that after a lapse of time the nation finds itself living under a federation whose adoption it can assign to no specific date nor to any deliberate act of choice.' �  It follows, secondly, that the results of this conscious and deliberate act must be embodied in a written document or Instrument.  A Federal Constitution partakes, as we have seen, of the nature of a treaty between Sovereign States, and it is evident that the terms of a treaty must be reduced to writing.  Nor is it desirable that the terms should be varied save by the deliberate action of the parties to the pact.  Hence, thirdly, a Federal Constitution must almost of necessity be rigid.  There are, as we have seen, degrees of rigidity in Federal Constitutions: the Constitutions of the United States, Australia, and Switzerland are much more rigid than that of Germany, while that of the Dominion of Canada is embodied In a Statute which may (theoretically) be amended or repealed by the same process as that which applies to any other Statute of the Imperial Parliament.  But, though the degree of rigidity may vary, no Federal Constitution can be exposed to such a full measure of flexibility as is possessed by the unitary Constitution of Great Britain.  [begin page 410]





It follows from what has been said that in every Federal Constitution there must be, fourthly, some body, presumably judicial in character, entrusted with authority to safeguard the Constitutional Instrument and competent to interpret its terms.  Fifthly, there must be a precise �distribution of powers; on the one hand, between the several organs of the Federal Government � the Executive, the Legislature, and the Judiciary; and on the other as between the Federal Government and the Government of the component States.





The Vital Question in a Federal State.


The manner in which powers are distributed as between the Central and the State Governments is, indeed, vital: it determines the whole character of the Federal State.  As a fact, the solution of the problem has depended, in large measure, upon the circumstances under which the Federal State has come into being.  The thirteen confederated republics which in 1788 agreed to form the federal union now known as the United States were intensely tenacious of their rights as Sovereign States and only agreed to delegate to the central authority certain specified functions.  All powers not so specified remain vested in the component States.





The same principle was adopted in the case of the Australian Commonwealth, where a similar jealousy for the rights appertaining to independent existence long, delayed the consummation of federal unity.  Thus the, Commonwealth Act enumerates (Part V, § 51) thirty�nine, matters in regard to which the Federal Legislature is competent to legislate; but in a later section (§ 107) it expressly states: 'Every power of the Parliament of a Colony which has become or becomes a State shall, unless it is by this Constitution exclusively vested in the Parliament of the Commonwealth, or withdrawn from the Parliament of the State, continue as at the establishment of the Commonwealth, or as at the admission or establish�ment of the State, as the case may be.'





The British North America Act of 1867, on the contrary, enumerates sixteen subjects as being exclusively vested [begin page 411] the Provincial Legislatures, and twenty�nine subjects as belonging to the jurisdiction of the Dominion Parliament.  It is, however, expressly stated (§ 91) that the enumeration of the powers of the Dominion Parliament is ‘for greater certainty', but not so as to restrict the right of that Parliament to deal with any matter 'not coming within the classes of subjects by this Act assigned exclusively to the Legislatures of the Provinces '.





Judgement of Privy Council Judicial Committee, 17 December, 1913. 


So vitally important, indeed, is this question as to the distribution of powers, and in particular the residuality of powers, that the judicial Committee of the Privy Council went so far as to deny to the Dominion of Canada the true federal quality, on the ground that the federating Colonies failed to preserve their original constitution and status.  The words of the judgement, delivered by the Lord Chancellor (Lord Haldane), are remarkable:





'In a loose sense the word 'federal' may be used as it is there [i.e. in the British North America Act, 1867] used, to describe any arrangement under which self�contained states agree to delegate their powers to a common government with a view to entirely new constitutions even of the states them�selves.  But the natural and literal interpretation of the word confines its application to cases in which these states, while agreeing on a measure of delegation, yet in the main continue to preserve their original constitution.  Now, as regards Canada, the second of the resolutions passed at Quebec in October, 1864, on which the British North America Act was founded, shows that what was in the minds of those who agreed on the resolutions was a general government charged with matters of common interest and new and merely local governments for the provinces.  The provinces were to have fresh and much restricted constitutions, their governments being entirely remodelled.  This plan was carried out by the imperial statute of 1867.  By the ninety�first section a general power was given to the new parliament of Canada to make laws for the peace, order and good government of Canada without restriction to specific subjects and excepting only the subjects specifically and exclusively assigned to the provincial legis�latures by section 92. . . . The Act therefore departs widely from the true federal model adopted by the constitution of the [begin page 412] United States, the tenth amendment to which declares the powers not delegated to the United States by the Constitution nor prohibited by it to the States, are reserved to States respectively or to their people.'�





Sir John Bourinot, with all the authority attaching to the Clerk of the House of Commons of Canada, maintained a contrary opinion:





'The weight of authority now clearly rests with those who have always contended that in entering into the federal compact the provinces never intended to renounce their distinct, and separate existence as provinces when they became part of the confederation.  This separate existence was expressly reserved for all that concerns their internal government. . .  Far from the federal authority having created the provincial, powers, it is from these provincial powers that there has arisen the federal government to which the provinces ceded a portion of their rights, property and revenues.'�





With all deference to the judicial Committee of the Privy Council I cannot but agree with a distinguished publicist that the judgement of 17th December 1913 savours of legal pedantry, and betrays a failure to distinguish between two types of a Federal State, each, equally entitled to be regarded as orthodox, though one of them may be described as centripetal, the other as, centrifugal.�  Nevertheless, the judgement does illustrate the immense significance attached, by the highest legal authority in the British Empire, and indeed by every jurist of repute, to the allocation of the residual powers; and it may frankly be conceded that of two orthodox forms of Federalism the more perfect is represented by the Constitutions of the Commonwealth of Australia and of the United States; the less perfect by that of Canada.





Government of Ireland Bill, 1920.


Precisely the same point was raised in the discussions in the British Parliament on the abortive Bill for the [begin page 413] Government of Ireland (1920).  The Bill, as drafted, reserved to the Imperial Parliament certain enumerated powers, and conferred upon the Parliaments of Southern and Northern Ireland power to make laws on all subjects not so enumerated.  An amendment was moved to reverse the process, and to confer upon the two Parliaments which the Bill proposed to set up in Ireland power to deal with certain subjects, fourteen in number, enumerated in the amendment.  The amendment, though resisted by the Government and ultimately rejected by the House, was framed upon the Canadian analogy � professedly the model on which the Bill itself was founded � and was supported on the constitutional ground that it was of the essence of the federal principle that the residue of powers should vest in the originating authority, while only enumerated powers should be exercised by the delegated authorities.  In the case of Australia and the United States the separate Colonies or States supplied the originating authority, and the residue of powers was, consequently, vested, and properly vested, in them.  In those cases the process was, as we have seen, centripetal: States, formerly indepen�dent, were brought together into a federal unity.  In the case of the Dominion the process was mainly, though not wholly, centrifugal: certain powers were conferred by the Imperial Parliament upon the Canadian Provinces.  The Government of Ireland Act professed to do the same thing; but it was untrue to its professions.  Since the Act has proved, as regards Southern Ireland, abortive, the point may be regarded as academic; but the discussion, during the passage of the Bill, was, in relation to the problem of Federalism, not the less significant.�





Dualism of Law.


Further points of great importance remain, however, to be considered.  Whether the process of division of powers be by reservation or enumeration; whether the residue of powers be vested in the Federal Government or in the [begin page 414] component States, there must necessarily result a dualism of law, and there ought to be a complete reduplication of political organs.





Perhaps the most obtrusive differentia between a unitary and a federal State is the unity or duality of the legal system.  An English citizen owes obedience only to one body of law; a citizen of Prussia or Bavaria or Pennsylvania owes obedience to two.  In fact, in the United States there are four competing kinds of laws the federal Constitutional law; the ordinary federal law the law of the State Constitution; and the State law.  In a unitary State, such as England, there is but one.  In France, it is true, the citizen is, in certain relations, subject to 'administrative' law as well as ordinary law. But the essential point is that all citizens of France are subject to the same laws whether they belong to Brittany or Languedoc, whether they dwell in Paris or Bordeaux.  In a federal State it is otherwise.  The citizen of Virginia and the citizen of New Hampshire owe common obedience to the federal law of the American Union, but the State law of Virginia, to which the Virginian is also subject, may and does differ widely from that of Maine.  Similarly in Germany.  To federal statutes Saxon and Hessian owe obedience in common, but in addition each must know and obey the laws of his own State.  The citizen of a unitary State like England knows nothing of any such complication and possible conflict.





The Federal Government and component states.


In this connexion Mr. Dicey� raised a point of great importance to the working of federal institutions, viz. how far the Federal Government can control the legislation of the component States?  We have already seen that in the United States, as well as in Australia and Canada, the competence of the Federal Legislature is limited by the Constitution, of which the judiciary is the guardian and interpreter.  It is otherwise in Switzerland, where the Courts must treat federal (though not cantonal) legislation as valid, and where no question as to the competence of the [begin page 415] Federal Legislature can, therefore, be raised.  Frequent recourse to the Referendum must, however, be held to place Switzerland, as regards federal legislation, in a class apart.





The point now under discussion is a separate though a cognate one.  Neither in the United States nor in Switzer�land is the Federal Government competent to annul or disallow ordinary State legislation, though in the United States the Federal Constitution guarantees the maintenance of the republican form of government in every State.  In Switzerland, the Cantonal Constitutions and any amendments thereto require the assent of the Federal Government, nor will the Federal Government recog�nize any article in a Cantonal Constitution which is repug�nant to the Federal Constitution.  In Canada, on the contrary, the Dominion Government can disallow any Act passed by a Provincial Legislature.  In Germany there would seem to be (though the point is not free from ambiguity) no such power vested in the Government of the Reich.





The complication, inherent in Federal Constitutions, and arising from the dualism of laws and the reduplica�tion of legislative organs, extends also to the spheres of the judiciary and the Executive.





The Judiciary


The position of the judiciary is from the point of view of Federalism of supreme significance.  In this respect the United States presents perhaps the most perfect federal type.  There we find a complete system of federal judica�ture existing throughout the Union side by side with and quite independent of the State Courts.  So completely self�contained are the two systems that no appeal can lie from the State to the federal Courts.  Canada goes, in this matter, to the opposite extreme. It is one of several marks of the distinctly unitarian bias of the Canadian Constitu�tion that there is no reduplication of Courts.  Canada has only one set of Courts and one staff of judges � the latter being appointed by the Dominion Government.  Australia stands midway between Canada and the United States.  [begin page 416]





Less unitary and more federal than the former, the Commonwealth is more unitary and less federal than the latter.  This point has already received attention; here it may suffice to say that the High Court of Australia is the supreme federal Court; that the State Courts are invested with federal jurisdiction, and that an appeal does lie from the State Courts to the High Court of Australia.





The German Reich.


In this respect the position in the German Reich is peculiar, and perhaps to some extent transitional.  The Reichgericht remains the Supreme Court for ordinary cases; but, as already indicated, the Staatsgericht�hof was set up in 1921 to try impeachments against the President and Ministers, and in particular to determine questions arising out of the interpretation of the Constitution, and all conflicts between the Federal Government and the States, and between one State and another.  To this extent the German judiciary is centralized; but, on the other hand, the ordinary administration of justice is still vested not in the National Government but in that of the States, though the Slaatsgericht�hof is charged with the duty of deciding disputes between the National Government and those of the States in regard to the administration of national laws by the States.�





In Switzerland, as we have seen, there is a National Tribunal to which in certain cases an appeal lies from the Cantonal Courts; though, generally speaking, the ad�ministration of justice is cantonal.  Thus among the examples cited, Canada approaches, in regard to the judiciary, most nearly to the unitarian model; in Switzer�land justice is most completely decentralized.  In the United States a perfect equipoise between the two principles is attained.





The Executive.


A similar difference in the intensity of the federal principle may be observed, also, in the Executive sphere of Government.  In administrative matters, as in judi�cial organization, Switzerland exhibits her characteristic [begin page 417] centrifugal tendency.  Except in regard to foreign and military affairs, to customs, railways, posts, telephones and telegraphs, and one or two other matters, the Federal Council has no staff of administrative servants and exercises no direct or immediate executive authority.  This is one of the features of the existing Swiss Constitution which recalls the earlier stage of a Confederation.  Ordinary federal laws are executed, and the judgements of the Federal Courts are carried out, by the cantonal authorities, though the latter act, in a general sense, under the supervision if not the control of the Federal Council. The United States is, in this as in other respects, con�sistently federal, possessing a complete hierarchy of federal officials who function, each in the appropriate sphere, side by side with the official hierarchy of the component States.





Germany represents a compromise between the cantonal bias of the Swiss Constitution and the federal genius embodied in American institutions. In the sphere of legislation the German Reich tends to the unitary prin�ciple much more decidedly than the United States; but the execution of the law is entrusted, to a far larger extent than in America, to the States or Länder.





While, however, there are degrees of federal intensity even in Constitutions of unexceptionable federal ortho�doxy, we must nevertheless conclude that a reduplication of organs, legislative, administrative, and judicial, is one of the indispensable marks of true Federalism.





Bicameralism and Federalism.


To another question it is hardly possible to give an equally positive answer.  Is Bicameralism an essential feature of a truly Federal Constitution?  It is at least �highly significant that there is, in fact, no Federal Constitution in existence which does not provide for a Second Chamber or Senate.  Moreover, such Second Chambers have, as a rule, been deliberately constituted in such a way as to embody and emphasize the federal principle.  A genuine Federation (Bundesstaat) as opposed to a Confedera�tion (Slaatenbund) represents not only a union of States [begin page 418] but a union of citizens. It is, therefore, entirely appropriate that while one of the two Chambers of the Legislature should represent the aggregate of citizens, the other should represent the union of States.  That principle carried out, as we have seen, to its farthest logical conclusion in the Senates of the United States, of Australia, and of Switzerland.  So fully, indeed, that in the Senates of those countries the component States enjoy equal representation, irrespective of their size, population, or wealth.  The Senate of the Canadian Dominion and the German Reichsrat are also based upon the idea of the representation of States, but the principle is less logically and more timidly applied.  The question, however, remains whether a Federal Senate is essential to the successful working of federal institutions.





With the example of the Senate of the United States before him, and confronted by the fact that no attempt has yet been made to work a Federal Constitution on a unicameral basis, the comparative jurist is under a strong temptation to answer this question in the affirmative.  This at least may be affirmed with confidence that no device has yet occurred to the wit of man so well adapted as Bicameralism to fulfil the essential purpose of emphasizing the union of States, as distinguished from the union of peoples.  Should it, hereafter, be found possible to dispense with a second Chamber in a Federal Constitution the possibility will be due either to the weakening of the federal principle and the encroachment of the unitarian principle in that particular country; or to the invention of some device, not yet disclosed, better adapted than a Senate to the preservation of the distinctive character of Federal Government.





Cabinet Government and Federalism.


An even more disputable question claims brief notice.  Is there any reason to apprehend that the Cabinet form of Executive is inconsistent with the smooth working of Federal Constitution?  In those British Dominions which have adopted the federal principle the attempt has been made to engraft it on to the Cabinet principle as [begin page 419] evolved in England, and by England bequeathed to her self�governing Colonies.  In the United States, on the other hand, the Executive is Presidential, not Parlia�mentary; in Switzerland it cannot be classed in either category.  In Germany the transition from Presidential to Parliamentary Government is so recent as to afford very insufficient ground on which to base a conclusion.  Federalism is, indeed, itself so recent a device, in relation to the history of Political Institutions, that any generaliza�tion connected with its machinery must be stated with the utmost caution.  This much, however, is plain: that of the three most perfect examples of Federal Constitutions as yet devised, only one has attempted to combine the Cabinet principle with that of Federalism: and the strength of inherited English traditions may, in that case, account for the attempt.  Whether, in the case of Switzerland and America, the omission is accidental or essential, it is not possible to say.  Time alone, therefore, can supply an answer to a question which may well prove, in the near or distant future, to be of more than academic interest.





Federalism and Devolution.


This chapter must not close, though the transition is Federal�ism and somewhat abrupt, without a passing reference to another aspect of the problem of Federalism.


 


During the first two decades of the present century ‘Federalism' was strongly recommended by physicians of different schools as an anodyne for the many ills from which the British Constitution was believed to be suffering.  The prescription took two, if not more, forms: on the one hand, it was proposed to bring into a federal union the various self�governing Dominions of the British Crown, including the United Kingdom or its component parts, on the other hand, it was suggested that the domestic maladies of the United Kingdom could be cured only by the adoption of the principle of 'devolution', and the setting up of subordinate legislatures in Scotland and Ireland, and possibly also in Wales and England.  The [begin page 420] proposals varied almost infinitely in detail; but, broadly they may be distinguished as centripetal or centrifugal; one section of federalists looked primarily to a federaization of the Empire; the other to a federalization of United Kingdom.  Some there were who combined both propositions.





Of Imperial Federation, of the transient popularity of the idea, and of its gradual weakening in face of the growth of self�conscious nationalism in the Oversea Dominions, something has been said in an earlier chapter of this book.  Something remains to be said of the other aspect of British Federalism � the movement which more properly be described as 'Devolution'.





Congestion of Parliamentary Business.


The Imperial Parliament � so the argument ran - is hopelessly overworked.  Its time is largely occupied by the discussion of matters which are of merely parochial or at the best, of provincial importance.  Reference has been already made to the fact that, of the total legislative output of the Imperial Parliament, only a relatively small proportion is applicable uniformly to the several parts of the United Kingdom.  In the years 1901-10 only 252 out of the 458 Public Acts applied to the United Kingdom as a whole.  Why not, then, recognize facts, and devolve upon subordinate legislative bodies the duty of legislating on matters of purely provincial importance?  That there �are sufficient matters of Imperial moment, or of matters common to the whole United Kingdom, to occupy the whole time and attention of the Imperial Parliament, is a proposition hardly disputable; and it is urged, with much force, that so long as no clear line is drawn between Imperial and domestic affairs there is perpetual danger lest a nominally Imperial Parliament may be elected on issues which are, in fact, purely parochial.  That this danger is fanciful no one conversant with English politics during the last half�century can possibly pretend.  Whether a more appropriate solution of the difficulty might not be found in the creation of a truly Imperial Parliament is a question which must, for the moment, be regarded as [begin page 421] outside the sphere of practical politics; but it may not always remain so.





Federalism and Ireland.


It would, however, be sheer affectation to ignore the Federal�ism and fact that even devolutionary Federalism would hardly have come within the sphere of practical politics save for the insistent pressure of the Irish Question.





For many years past an influential group of publicists� had been preaching the doctrine that 'Federal' Home Rule was the only solution of the Irish problem consistent both with the Imperialist sentiment of the English and the Nationalist aspirations of the Irish.  Towards the end of the War, this group was confronted by the fact that a Home Rule Act, by no means federal in character, was on the Statute Book, and that on the legal termination of the War it would become operative.  The leaders of the group redoubled their activities and formulated a definite scheme of 'Home Rule all round' on a federal basis.  It was of the essence of that scheme that the Parliament of the United Kingdom should stand in the same relation to all the component Provinces.





'It must not', as Mr. F.S. Oliver said, 'be the Union Parlia�ment as regards England, Wales, Scotland, and Ireland, and at the same time in addition the National Legislature of England, Wales, and Scotland.  The domestic affairs of England, Wales, and Scotland must come right out and be given into the charge of some other body or bodies.  It would not be a true federation . . . if the Parliament of the Union stood in a different relation to Ireland, on the one hand, and to England, Wales, and Scotland, on the other.'�





Devolution Conference.


In other words, the principle of dualism of law, as described above, was to be rigorously applied, and the reduplication of organs, legislative, administrative, and judicial, was to be complete.  That unquestionably was sound federal doctrine: but the, argument did not prevail.





Meanwhile the problem was attacked on parallel lines from another side.  On the 4th June 1919 the following [begin page 422] Resolution was agreed to by the House of Commons a majority of 137 to 34:





'That, with a view to enabling the Imperial Parliament devote more attention to the general interests of the Unit Kingdom and, in collaboration with the other Governments of the Empire, to matters of common Imperial concern, the House is of opinion that the time has come for the creation of subordinate Legislatures within the United Kingdom, and that to this end the Government, without prejudice to any proposals it may have to make with regard to Ireland should forthwith appoint a Parliamentary body to consider and report�





(1) 	upon a measure of Federal Devolution applicable to England, Scotland, and Ireland, defined in its general outlines by existing differences in law and administration between the three countries;


(2) 	upon the extent to which these differences are applicable to Welsh conditions and requirements; and


(3) 	upon the financial aspects and requirements of the measure.





A 'Conference' of thirty�two members was accordingly set up under the chairmanship of Mr. Speaker Lowther, to consider and report upon a scheme of Legislative and Administrative Devolution within the United Kingdom having regard to





(1)	The need of reserving to the Imperial Parliament the exclusive consideration of





(a)	Foreign an Imperial affairs; and


(b)	subjects affecting the United Kingdom as a whole.





(2)	The allocation of financial powers as between the Imperial Parliament and the subordinate legislatures, special consideration being given to the need of providing for the effective administration of the allocated powers.





(3)	The special needs and characteristics of the component portions of the United Kingdom in which subordinate legislatures are set up.





The Conference proved abortive.� No reconciliation was found possible between those members of the Conference who were inspired by the idea of Scottish and [begin page 423] Welsh nationalism and those who looked primarily to the relief of the congestion of the Imperial Parliament.  Nor did the Conference attempt to deal with Ireland.  The Coalition Government had decided, in the autumn of 1919, to bring forward a scheme for the government of Ireland on lines which, in effect, knocked the bottom out of any scheme for 'Devolution'.  Treatment, simultaneous and identical, for each component part of the United Kingdom was, as we have seen, the vital condition laid down by the advocates of a 'Federal Solution'.  The Home Rule Bill of 1920 dissipated all hopes of such a solution and, at the same time, brought down the ambitious edifice of a federal scheme for the whole of the United Kingdom.





The truth is that, specious as was the proposal of Federal Home Rule, it never had any serious chance of acceptance.  The Irish Separatist would, of course, have none of it, nor could it be expected to satisfy the national�ist who demanded 'Dominion Status' for Ireland.  The southern Nationalist liked Federalism very little better than Unionism; Ulster (though preferring it to Home Rule) liked it much less.  From the moment the Government produced the Bill of 1920, 'devolution' as regards Ireland was dead.  Except as a solution of the historic problem of Ireland the idea of 'devolution' had never possessed any real vitality: it was killed by the fourth edition of 'Home Rule'.





Government of Ireland Act, 1920.


The Government of Ireland Act (1920) was not genuinely �federal in texture.  The only trace of federalism was the continued representation of the two Irelands in the Imperial Parliament.  For the rest, the Act provided for the setting up at Dublin and Belfast respectively of two Parliaments, with Executives responsible thereto, and each Parliament was to contribute twenty members to an all�Ireland Council, which was intended to form the nucleus, when the differences of North and South were finally appeased, of an all�Ireland Parliament.  The Act, save in so far as it repealed the Home Rule Act of 1914, never operated in Southern Ireland, the Nationalists [begin page 424] bitterly resented the idea of partition; the Separatists would accept nothing short of an Irish republic.





Northern Ireland�the six counties of Ulster � accept the scheme as at least preferable to subordination to a Dublin Parliament, and have worked it with success, Southern Ireland adopted the principle of non�co�operation; refused to work the Act of 1920 and carried on guerrilla war against the forces of the Crown.  In July 1921, however, a truce was proclaimed, and, after much haggling, a 'treaty' was signed between the British Government and the leaders of the Southern Irish rebellion.





Irish Free State Act, 1922.


On 31 March 1922 an Act embodying the terms of the Treaty received the Royal assent.  Ireland was to enjoy Dominion status under the style of the Irish Free State, and to form, under the British Crown, a member of the British Commonwealth of Nations.  The six counties Ulster retained the right, which they promptly exercised, to contract out of the Irish Free State, and to retain the status conferred by the Act of 1920.





The principle of Federalism has, therefore, been in nowise advanced by the concession of Home Rule to Ireland.  The Act of Union (1800) has been virtually repealed; a new 'Dominion' has, under unprecedented circumstances, been recognized; but no advance has been made on the path towards Federalism in the Empire, or towards Devolution in Great Britain.  In a masterly analysis, published shortly before the Irish Bill of 1914 reached the Statute Book, Mr. F.S. Oliver showed that Mr. Asquith's Bill, whatever its intention, was not in fact federal, and he defined the position of federalists thus:





'What we mean when we say that the Home Rule Bill should be federal in tendency is that, whatever its form, its effect should be to grant to Ireland powers of local government, substantially similar to those exercised by local assemblies in Canada, Australia, and South Africa, while reserving to the Westminster Parliament powers not substantially less than those reserved to the Central Government of those three great self�governing Dominions.’�


[begin page 425]





It may be thought that Mr. Oliver somewhat confused the issue by the inclusion of South Africa, the Constitution of which is not federal but unitary.  Nor is the status of a Canadian 'Province' precisely parallel with that of a State of the Australian Commonwealth.  But his mean�ing was nevertheless unmistakable.  The new Irish Parlia�ment was to stand to the Parliament at Westminster not in the relation of the Australian, Canadian, or South African Parliaments to the Imperial Parliament, but in that of one of the State Legislatures in the United States to the Congress at Washington.  But he rightly argued that such was not the status assigned to the Dublin Parliament by the Act of 1914; nor was it the status acquired in 1922.





Constitutional jurists may well deplore the fact that in 1922 an opportunity was missed for the trial of an interest�ing political experiment; politicians may justly retort that the opportunity was not within their grasp.





This work is, however, concerned not with political possibilities, but with the actual machinery of government.  The Anglo�Saxon race has made three important contributions to the experimental philosophy of Federalism.  Two have been made under the aegis of the English Monarchy.  There was plainly room for a fourth; and some publicists were hopeful that the success of the fourth might pave the way for a fifth�which if achieved would be by far the greatest and most interesting as yet attempted in the world.  But the time is not yet; and the student of Com�parative Politics must possess his soul in patience.
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