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QUESTION RESTATED

Does the United States Supreme Court have jurisdiction to consider whether the Third District California Court of Appeal correctly interpreted state collection statute California Government Code section 91013.5, which specifically authorizes the California Fair Political Practices Commission, a state agency, to file a civil action to convert an administrative penalty to a civil money judgment, when the appellate court construed the statute to preclude Petitioners from using the collection proceeding as a second judicial forum to raise constitutional objections to the administrative penalty duly imposed upon them.
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JURISDICTION

Petitioners have failed to show that an important federal question was properly raised and decided during the state court proceedings. Therefore, this Court's jurisdiction, as described in 28 U.S.C. § 1257 (a), does not apply to this case.

STATEMENT OF THE CASE

I.
THE FAIR POLITICAL PRACTICES
COMMISSION AND THE POLITICAL 
REFORM ACT

In 1974, in the wake of the Watergate scandal, a coalition of political reformers presented to the voters of California a statewide ballot initiative that they claimed would end corruption in politics by eliminating anonymous campaign contributions. The passage of the ballot initiative by the California electorate led to the creation of the California Fair Political Practices Commission (the "FPPC"), an independent, non-partisan state agency charged with responsibility for the impartial, effective administration and implementation of the Political Reform Act. Cal. Gov't. Code §§ 83100, 83111 (West 1993).

With the advent of the Political Reform Act, the campaign activities of candidates and committees were subjected to greater public scrutiny than at any other time in California's history. An express purpose of the 


Political Reform Act is to ensure that receipts and expenditures in election campaigns are fully and truthfully disclosed, so that voters may be fully informed, and improper practices may be inhibited. Cal. Gov't. Code § 81002(a) (West 1993). To that end, the Political Reform Act establishes a comprehensive campaign reporting system designed to accomplish this purpose of disclosure.

II.
PETITIONERS CAC, HOWARD & CICERO

In 1992, the Enforcement Division of the FPPC received a complaint that Petitioners failed to file campaign statements as required by the Political Reform Act. The 1992 case was resolved by the issuance of a warning letter. Two years later, the Enforcement Division received a second complaint that Petitioners continued to ignore their duty to file campaign statements disclosing their campaign contributions and expenditures. Upon discovering that Petitioners had failed to file three periodic campaign statements, the Enforcement Division contacted Petitioners, and urged Petitioners to file the statements immediately.  Petitioners responded by filing the three campaign statements.

The following month, on the eve of a contentious recall election, Petitioners had a duty to file a campaign 


statement disclosing the receipt of a late contribution. However, Petitioners again failed to file the required statement. After the election, Petitioners had a duty to file a post-election campaign statement. However, Petitioners again failed to file the required statement. In response to Petitioners' repeated conduct, the Enforcement Division of the FPPC requested the California Franchise Tax Board (the "FTB"), a separate state agency, to audit Petitioners' campaign records.
 The FTB reviewed Petitioners' campaign records for the period January 1, 1992 through June 30, 1994, with some cooperation from Petitioner Howard. During the period audited, Petitioners raised $141,559 and spent $103,091. The FTB audit revealed extensive campaign reporting violations by Petitioners, so the Enforcement Division of the FPPC initiated a formal administrative enforcement action against them.

III. THE ADMINISTRATIVE ACTION

The FPPC enforcement action began with a report prepared by the Enforcement Division requesting that the FPPC Executive Director find probable cause to believe that Petitioners had violated the Political Reform

Act. Petitioners received service of the report and notice of their right to request a probable cause conference, but they did not request that a conference be held. Upon the request of the Enforcement Division, a probable cause conference took place on June 14, 1995. Petitioners received notice of their right to submit a written statement to the Executive Director for his consideration at the probable cause conference, but they did not submit any writing to the Executive Director. Petitioners received notice of their right to appear in person or by telephone at the probable cause conference, but they did not make any appearance at the probable cause conference. On June 29, 1995, an order finding probable cause was issued. In accordance with the order, the Enforcement Division prepared an Accusation for signature by the FPPC Executive Director. The Accusation was then served on Petitioners.

With service of the Accusation, Petitioners received notice of their right to request an evidentiary hearing on the charges contained in the Accusation before an administrative law judge at the California Office of Administrative Hearings pursuant to the California Administrative Procedure Act. Cal. Gov't. Code §§ 11400-11529 (West 1993 and Supp. 2003). However, Petitioners did not request an administrative hearing as they were entitled to do. Having received no request from Petitioners for a hearing, the appointed commissioners of the FPPC issued a Default Decision and Order finding that Petitioners had committed 404 violations of the Political Reform Act, as alleged in the Accusation. The decision ordered Petitioners to pay the 

maximum statutory penalty of $2,000 per violation. Cal. Gov't. Code § 831 16(c) (West 1993).

IV.
THE CIVIL COLLECTION ACTION

On November 27, 1995, the FPPC served Petitioners with the FPPC's Default Decision and Order, and a letter demanding payment of the administrative penalty. When Petitioners did not pay any portion of the penalty, the Enforcement Division filed a collection action in the Superior Court of the State of California for the County of Sacramento to reduce the administrative penalty to a civil money judgment, pursuant to the authority granted to the FPPC in Government Code section 91013.5.

Thereafter, Petitioners filed a petition for writ of administrative mandamus to set aside the Default Decision and Order on grounds that the administrative penalty violated their First, Eighth and Fourteenth Amendment rights. In their petition, Petitioners asked the trial court to stay the collection action. In September 1996 and again in July 1997, the trial court issued stay of trial on the merits of the FPPC collection action so that Petitioners could pursue their petition. However, for the next three years, Petitioners took no further action to schedule a hearing on the merits of their petition.
In May 2000, Petitioners filed a motion to dismiss the FPPC's collection action for failure to prosecute. In response, the FPPC filed a motion to dismiss Petitioners' petition for failure to prosecute. The trial court 

dismissed Petitioners' petition, but did not dismiss the FPPC's collection action. In March 2001, the trial court granted the FPPC's motion for summary judgment in the collection action and ordered Petitioners to pay the outstanding administrative penalty plus interest. In a published opinion, the Third District California Court of Appeal affirmed the trial court ruling. The California Supreme Court, acting en banc, denied Petitioners' petition for review of the appellate court decision.

V. 
PETITIONERS' STATEMENT OF THE CASE
The FPPC generally objects to Petitioners' statement of the case as hyperbole, misleading, argumentative, uncorroborated, and outside the record. Specifically, the FPPC responds as follows:

First, Petitioners claim that there was evidence of corruption on the part of three elected state officials .",'~ (Petition at 3). However, Petitioners have never offered any evidence supporting that assertion or connecting that assertion in any way to this action.

Second, Petitioners describe CAC as a true grassroots organization with a diverse, all-volunteer staff (Petition at 3). However, in previous pleadings, Petitioners have described CAC as a "committee comprised of activists who targeted politicians and 

political figures supportive of legislation restricting the ownership of guns.”

Third, Petitioners claim that professional campaigns commonly file delinquent campaign statements (Petition at 4). However, Petitioners have not and could not practicably offer evidence to support this assertion as thousands of campaign statements are filed each year. Even if this claim could be proved, Petitioners conduct was a great deal more serious than simply filing campaign statements a few days late. After receiving a warning notice from the Enforcement Division of the FPPC regarding the failure to file campaign statements, Petitioners continued to disregard their duty to file on a repeated basis, and willfully deprived the voters of complete and accurate information of their financial activity. Such recidivist conduct cannot credibly be described as acting in "good faith," as Petitioners propose several times in their petition (Petition at 5, 8).

Fourth, Petitioners state that the probable cause conference in the administrative action was conducted by FPPC "enforcement" staff (Petition at 7). The intimation is that the same individual who made a determination of probable cause is also the same individual who prosecuted the enforcement case, which is simply not true. In accordance with the Political

Reform Act, probable cause conferences are conducted only by the Executive Director of the FPPC, or an official acting in his or her stead.
 From time to time, the Executive Director may seek assistance from the Legal Division of the FPPC. In this case, a senior attorney from the Legal Division, not the Enforcement Division, conducted the probable cause conference and signed a probable cause order as an Acting Executive Director. No single official at the FPPC impermissibly wore all four hats as prosecutor, judge, jury and executioner as Petitioners suggest.

Fifth, Petitioners assert that the penalty for not filing a campaign statement is substantially less than the penalty for filing an incomplete campaign statement (Petition at 9). This contention is without merit. The Political Reform Act contains various administrative, civil, and criminal penalties that may be imposed for the violation of its provisions. On a case by case basis, the administrative (FPPC), civil (FPPC or private citizen), and criminal (state attorney general or local district attorney) prosecutors having authority to enforce the Political Reform Act have broad discretion within the parameters set by statute to charge violations and seek penalties as are warranted by the facts of a particular case. Cal. Gov't. Code §§ 83116, 91000-91014 (West 1993). No provision of the Political Reform Act requires that a lesser penalty be imposed for the failure 

to file a campaign statement than for the filing of an incomplete campaign statement.

REASONS FOR DENYING THE WRIT

I. 
LACK OF JURISDICTION

The jurisdiction of this Court as limited by 28 U.S.C. § 1257 does not permit the Court to grant certiorari review of a state court decision that rests on an independent and adequate state ground. In their petition, Petitioners fail to establish that a substantial federal question was properly raised and decided in the state court proceedings. The proper method for raising a federal constitutional question in a state court proceeding is governed by the practice of that state. For example, in New York ex rel Doyle v. Atwell, 261 U.S. 590 (1923), this Court did not find jurisdiction to consider the federal question of whether a local ordinance was valid under the federal constitution where the New York Supreme Court held that habeas corpus was not the proper state procedure for raising the question. Similarly, in McCoy v. Shaw, 277 U.S. 302 (1928), this Court did not find jurisdiction to consider the federal question of whether the imposition of a tax violated federal law where the Oklahoma Supreme Court held that a suit in equity to enjoin the collection of the tax was not the proper state procedure for raising the question.

In California, the exclusive procedure available for seeking judicial review of an administrative penalty on 

constitutional grounds is the filing of a petition for writ of administrative mandamus pursuant to California Code of Civil Procedure section 1094.5.
 As held by the California Supreme Court, the factual and legal conclusions of a state administrative agency are binding in later litigation if they are not challenged by way of mandamus. Johnson v. City of Lorna Linda, 24 Cal. 4th 61,70-71,5 P.3d 874, 879-880 (2000). Petitioners were not only aware of this procedural method for seeking judicial review, but actually took the initial steps to exercise this right by properly and timely filing the appropriate petition.
 However, for three years, Petitioners took no further action to schedule their petition for hearing, and the matter was ultimately dismissed.

Thereafter, Petitioners sought a second opportunity to litigate their constitutional claims by raising them as a defense in the collection action filed by the FPPC. The state trial court and the state appellate court, however, did not consider the merits of Petitioners' constitutional 

arguments in the second proceeding because the statute authorizing the collection action was not the appropriate remedy for challenging the validity of the administrative penalty. Accordingly, Petitioners' failure to prosecute the merits of their constitutional objections in the earlier administrative mandamus action defeats the jurisdiction of this Court to consider those issues now.
This Court has jurisdiction to consider whether a state court went impermissibly beyond the "fair reading" of a state statute to evade reaching a federal question. Bush v. Gore, 531 U.S. 98, 115 (2000). But that is not the case here. The FPPC brought a collection action under the authority of California Government Code section 91013.5, a statute passed by the California Legislature in 1984, at the request of the FPPC, to provide an expeditious means of enforcement against individuals who fail to pay administrative penalties. Nothing in the explicit reading of the statute or its legislative history indicates that the legislature intended to create a second mechanism of wholesale judicial review for Petitioners.

Moreover, the inquiry of whether or not a state court distorted the interpretation of a state statute is reserved for extreme circumstances, which are not present in this case.
 Id. Prior to the resolution of the FPPC collection action, Petitioners had three years to request a hearing on the merits of their constitutional objections, but chose 

not to proceed. Petitioners' lost opportunity rests squarely on their shoulders, not on the California court's reasonable interpretation of the FPPC collection statute and application of well-settled California case law.

II. 
PETITIONERS WERE NOT DEPRIVED OF A REASONABLE OPPORTUNITY TO HAVE THEIR RIGHTS HEARD AND DETERMINED

Petitioners argue that they were denied a reasonable opportunity to litigate their constitutional objections (Petition at 12-14). This contention is without merit. Abandoning an opportunity is not the same thing as being deprived of one. Petitioners let slip their opportunity provided by California law to contest the validity of the FPPC order and now mistakenly claim that there are two alternative modes of judicial review- an administrative mandamus action and an FPPC collection action (Petition at 10). However, the California courts do not support that view, nor does the legitimate state interest in judicial economy.

Petitioners try to maintain that an administrative mandamus action is not an adequate procedural method for resolving constitutional questions (Petition at 15). To support this assertion, Petitioners cite Fukuda v. City of Angels, 20 Cal.4th 805, 977 P.2d 693 (1999) for the proposition that an administrative decision is given a strong presumption of correctness upon judicial review. The actual holding of that case is that the factual 

findings of an administrative agency are afforded a strong presumption of correctness. However, this deferential standard of review of an agency's factual findings does not apply to the agency's legal conclusions. The California Supreme Court has specifically stated that California courts have the quintessential duty to apply its independent judgment de novo when considering questions of law arising in an administrative action. Yamaha Corp. of Am. v. State Bd. of Equalization, 19 Cal.4th 1, 4, 960 P.2d 1031, 1034 (1998).

III. 
PETITIONERS HAVE WAIVED THEIR RIGHT TO CONTEST THE VALIDITY OF THE ADMINISTRATIVE ORDER

Petitioners argue that their First, Sixth, Seventh, and Eighth Amendment rights were violated (Petition at 14- 20). However, Petitioners did not raise either the Sixth or Seventh Amendment as the basis for an objection in any proceeding until now. Moreover, Petitioners had the opportunity to request a hearing on the merits of all of their constitutional objections but chose not to proceed for three years. As a result, no lower state court has had the occasion to consider evidence or decide on these Issues.

As to their First Amendment argument, which was not raised by Petitioners in the state appellate proceedings, Petitioners believe they are entitled to a special exception from the campaign reporting laws of the Political Reform Act (Petition at 16-18). In Brown v.

Socialist Workers '74 Campaign Committee, 459 U.S. 87, 93 (1982), the leading case on this issue that Petitioners did not cite, this Court decided that the First Amendment prohibited the State of Ohio from compelling disclosure by a minor political party, which could show a reasonable probability that the disclosure would subject those identified to threats, harassment, or reprisals. This Court based its holding on the rationale that since minor party candidates are not likely to "buy" elections, the "government interests supporting disclosure are weaker in the case of minor parties." (Id. at 95.) Petitioners want the same exception as the Ohio socialist party. However, CAC was not a minor political party that had little impact on a state election. By its 
own accounts, CAC dramatically affected the political landscape in California. Petitioners' self-proclaimed crowning victory was the qualification of a ballot measure that called for an extraordinary recall election against an influential state senator. Under these facts, 
the Ohio socialist party and CAC have nothing in common.

Petitioners further insist that the administrative penalty imposed upon them by the FPPC is unduly harsh (Petition at 14-16). To be sure, $808,000 is a considerable penalty, but one that is within the statutory authority of the FPPC and is warranted in cases of egregious misconduct.
 In a recent decision, United 

States v. Mackby, 339 F.3d 1013 (9th Cir. 2003) (citing United States v. Bajakajian, 524 U.S. 321 (1998)), the Ninth Circuit Court of Appeal upheld a $729,454 civil penalty against the owner of a physical therapy clinic for submitting false Medicare claims. In its decision, the court noted, among other things, that the defendant had 'acted knowingly, and that his actions had harmed the integrity of the Medicare system. (Id. at 1015-1018.) In this case, CAC was a well-funded organization that willfully deprived California voters of information regarding the source of their financial support during a significant historic state election.
 While Petitioners may have started out as a small group of political neophytes in 1989, by 1992, and certainly by 1994, Petitioners had the sophistication and resources necessary to abide by state campaign reporting laws.

Yet Petitioners believe that their deliberate and recurring conduct is somehow mitigated by their own accounts of hostility that have never been tested in any adjudicatory proceeding. (Pet. App. at 24a-28a.) There is no doubt that Petitioners' platform angered and offended others. But the mere fact that their stance was controversial does not justify or mitigate willful noncompliance with state campaign reporting laws. Divisive issues are the cornerstone of California politics. Nevertheless, all major participants in the political process, including Petitioners, have the same duty to 

comply with state campaign reporting laws regardless of their political affiliation or agenda.

CONCLUSION

This Court does not have jurisdiction to grant review of the state court decision. Therefore, the FPPC respectfully requests the Court to deny the Petition for Writ of Certiorari.

Dated: February 10,2004

Respectfully submitted,

STEVEN BENITO RUSSO, ESQ.

Chief of Enforcement

LUISA MENCHACA, ESQ.

General Counsel

JULIA BILAVER, ESQ.

Counsel of Record
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� The campaign reporting provisions of the Political Reform Act are generally contained in California Government Code sections 84100 through 84221 (West 1993 and Supp. 2003).





� The FTB's Political Reform Division conducts both discretionary and mandatory audits of campaign statements filed by candidates and committees in California. (See Cal. Gov't. Code §§ 90000 through 90007 (West 1993 and Supp. 2003).)





� For approximately 100 contributors of $100 or more, Petitioners did not disclose required information about the contributors, in violation of state campaign reporting laws. Petitioners also failed to keep complete records of their financial dealings, in violation of state recordkeeping laws.





� See Petitioners' Motion to Vacate Orders at p. 3, Sacramento County Superior Ct., Case No. 96ASOOO39. After Petitioners' petition had been dismissed for failure to prosecute, Petitioners filed a motion to set aside the dismissal on the basis that Judge Connelly, who ordered the dismissal, had a conflict of interest.





� See Cal. Gov't. Code § 83116 (requiring the members of the Commission to make a determination of probable cause); and Cal. Code Regs., tit. 2 § 18361(d) (delegating the responsibility of making determinations of probable cause to the Executive Director).


� The California appellate court correctly decided this issue by applying the common law doctrine of exhaustion of judicial remedies. (Pet. App. at l4a-17a.)





� In contrast, in NAACP v. Alabama ex rel. Patterson, 357 U.S. 449,457 (1958), a cased cited by Petitioners, this Court held that its jurisdiction was not defeated when a highest state court made a novel ruling that constitutional issues should have been raised by way of an obscure procedural method. In this case, Petitioners try to make the argument that the California appellate court applied a novel interpretation of the de facto officer doctrine (Petition at 15). However, the de facto officer analysis (Pet. App. at 7a-13a) was consistent with previous case law and did not bear on the current issue of whether Petitioners' could raise their constitutional objections in an FPPC collection action.


� See, e.g., Bouie v. City of Columbia, 378 U.S. 347 (1964) (finding that the application of a state criminal trespass statute to sit-in demonstrators at a restaurant was inconsistent with the language of the statute).


� Federal courts have held that if an administrative penalty does not exceed the limits prescribed by the statute authorizing it, the penalty is not excessive. Newell Recycling Co.. Inc. v. United States Envtl. Protection Agency, 231 F.3d 204, 210 (5th Cir. 2000); United States v. Emerson, 107 F.3d 77,80 (1st Cir. 1997).


� This Court recognized in Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 187 (1973) that to deter intentional conduct, administrative agencies need the discretion to impose lower penalties in inadvertent cases, and higher penalties in deliberate cases.








